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~ Gregory's 
Common Law Declarations 


GEORGE C. GREGORY, 


of the Richmond (Va.) Bar; 





Deposition of a “Practicing Lawyer” On Behalf 
of this Work 


Q. What pleading gives you the most trouble? 

A. My 4eclaration, of course. 

Q. How often have you been thrown out of court or limited in 
your recovery or greatly delayed in the hearing of your case by un- 
fortunate errors in your petition? 

A. Not a few times, I am sorry to say. 

Q. Did you know that there was a work that would have saved 
you these mistakes? ‘ 

A. No; what book is it? I should certainly like to have it. 

Q. That book is Gregory’s Common Law Declarations, con- 
taining 109 complete forms for beginning an action at law and cover- 
ing fully every point from parties to the prayer for relief. Don’t you 
think such a book would be useful to you? 

A. I think it would be absolutely necessary, provided I could 
rely on each form. j 

Q. Every form in this work is sanctioned by several authorities 
cited in a note thereto. Is this sufficient? 

A. Certainly. And you may send mea copy of this work with bill 
therefor by the first mail out of St. Louis. 
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“Trust Estates as Business Companies” 
By JOHN H. SEARS. 


An Elaborate Treatment of a Method of Business Organization, 
Which it is Submitted, Will be Found Superior to Incorporations, 
Under Existing Conditions, for all Kinds of Legitimate Business, Will- 
ing to Pursue a Policy of Honesty and Good Faith. 








Many of the greatest corporations of our large cities have already been re- 
organized on the new basis and many more are interested. Lawyers should be fully 
informed on this new and important development of the law. 

A Treatise of 400 Pages, Bound in Law Buckram, Containing a Careful 
Discussion of Extensive Authority, Together with Complete Exhibits of 
Agreements and Declarations of Trust Establishing Companies for Various 
Purposes. 
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Many subscribers, in fact, nearly all subscribers to the Central Law Journal, keep 
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These subscribers have been demanding for several years, a digest to the volumes 
since Volume 55. 
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So much valuable matter is contained in these volumes that subscribers become 
impatient when unable to find certain articles or annotations that they wish to find. 





Not a few of our subscribers have said that with a good digest, the last eighteen 
volumes of the Central Law Journal are more suggestive and helpful on unusual or 
difficult questions than any other set of books on their shelves. 
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It sells for $3.50 delivered 


Central Law Journal Company 
420 Market St. St. Louis, Mo. 




















WIAA 











Wiinaa 


Vou. 76 


CENTRAL LAW JOURNAL. 441 








Central Law Journal. 


ST. LOUIS, MO., JUNE 20, 1913. 











EMPLOYMENT IN’ INTERSTATE COM- 
MERCE EMBRACING EMPLOYES RE- 
PAIRING BRIDGES. 





Pedersen v. Delaware, Lackawanna & 
Western Railroad Co., 33 Sup. Ct. . 
decided May 26, 1913, seems to embrace 
the conclusion that about every ser- 
vant of a common carrier engaged in in- 
terstate transportation may recover for any 
injury suffered by him, in the course of 
employment, through negligence of his em- 
ployer, under the Federal Employers’ Lia- 
bility Act, whether such negligence be in 
performance of an intrastate act not regu- 
lated by Congress or not. 





This is not merely our conclusion, but in 
stating it we thus interpret the dissenting 
opinion of Mr. Justice Lamar, who speaks 
also for Justices Holmes and Lurton. The 
Circuit Court ruled, that “an injury result- 
ing from the negligence of a co-employee 
engaged in intrastate commerce was ‘not 
within the terms of the Federal act and the 
(Third) Circuit Court of Appeals, though 
disapproving that ruling, held that under 
the evidence it could not be said that the 
plaintiff was employed in interstate com- 
merce and therefore he was not entitled to 
recover under the act.” 

The majority opinion of the Supreme 
Court expresses its concurrence in this dis- 
approval, but reverses the Circuit Court of 
Appeals in holding that the plaintiff was 
not at the time of his injury employed in 
interstate commerce. The dissenting opin- 
ion agrees in toto, with the view of the Cir- 
cuit Court of Appeals. 

Thus there is unanimity on the proposi- 
tion that a common carrier who happens to 
be engaged both in interstate and intrastate 
commerce is liable for any negligent act by 
it resulting in injury to one of its em- 
ployees engaged at the time in interstate 
employment. This unanimity is based on 
the terms of the statute which speaks of re- 





covery for injury or death from the negli- 
gence ‘of any of the * * * employees” of a 
carrier engaged in interstate carrier as con- 
strued (so say the majority in the Pedersen 
case) by Second Employers’ Liability 
Cases, 223 U. S. 1, 51, and before further 
alluding to this we look at the facts in the 
Pedersen case, and the holding that plaintiff 
was engaged in interstate commerce, 


He was an ironworker employed in the 
alteration and repair of a bridge, and while 
carrying, by direction of his foreman, from 
a tool car to the bridge, some bolts or rivets 
to be used in such repair, he was run down 
and injured by an intrastate passenger 
train, of whose approach its engineer neg- 
ligently failed to give any warning. 

Mr. Justice Van Deventer, speaking for 
the majority, regarded the bridge as part 
of the track and the latter an instrumental- 
ity of interstate commerce and the work of 
keeping it in repair “‘so closely related to 
such commerce as to be in practice and con- 
templation a part of it.” Cautiously he 
says: “Of course, we are not here con- 
cerned with the construction of tracks, 
bridges, engines or cars which have not as 
yet become instrumentalities in such com- 
merce, but only with the work of maintain- 
ing them in proper condition after they 
have become such instrumentalities and 
during their use as such.” 

Fairly then it may be said that anything 
done by any employee to preserve instru- 
mentalities devoted to and actually used in 
interstate commerce puts him under cover 
of the Federal act as to any negligent in- 
jury by any employee of the carrier own- 
ing such instrumentalities. Notwithstanding 
the latter only may be engaged in intrastate 
work he is called a “co-employee.” 

Mr. Justice Lamar, taking the view that 
the Federal Act meant to embrace only em- 
ployees engaged in interstate transportation, 
because such transportation is the “com- 
merce” the act speaks of, thought the work 
plaintiff was engaged in was not a part of 
“commerce,” i, e., transportation, but mere- 
ly was “an incident which preceded it.” 

This view seems not to be well differ- 
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distinguishing between construction and 
maintenance. That which is being con- 
structed for interstate commerce may be a3 
much devoted to a public purpose as that 
which is being maintained therefor. There 
may be a locus poenitentiac, so to speak, 
as well in the one case as in the other. 


For example, suppose a bridge of a com- 
mon carrier is almost entirely carried away 
by flood or several miles of its track is de- 
stroyed. ‘The integrity of the instrumen- 
tality has ceased. The work of restoration 
might be reconstruction or repair. In either 
case he would have to redevote the instru- 
mentality in its restored condition to inter- 
state commerce. If employees in this kind 
of work are not engaged in interstate com- 
merce, then the ruling by the majority must 
be confined to those employees who make 
simple or ordinary repairs arising out of 
wear and tear in the use of the instrumen- 
talities of commerce. [ut the opinions hint 
at no such distinction as this. 


Mr. Justice Lamar, deeming, however, 
that employees who assist in maintenance 
of these instrumentalities are ruled to be 
employees in interstate commerce, argues 
that the man who pays the repairer his 
wages and the bookkeeper who enters the 
payments in the accounts also are engaged 
in interstate commerce, “for they are all 
employed by the carrier and the work of 
each contributes to its success in hauling 
freight and passengers.” 

More closely related than such paymaster 
and bookkeeper would seem to be the em- 
ployee who forged the rivets for the repair 
of this bridge. But, if he, why not every 
man in the round-house of the carrier, un- 
less what he does is solely and only for 
an engine or a car exclusively used in in- 
trastate transportation ? 

How far back may this relation extend? 
May a contractor fer supplies in the way 
of equipment, such as girders or rails, be 
deemed an employee, so that when visiting 
the scene of supply he may recover for 
negligent injury by an employee of his prin- 





determine what would be suitable for prop- 
er maintenance? We refrain here and in- 
vite our readers to indulge in supposition 
for themselves. 


But we do wish to inquire why, if the 
theory of negligence productive of injury 
to an employee engaged in interstate com- 
merce is actionable under the Federal Act, 
because “the security, expedition and ef- 
ficiency of the commerce depends” upon his 
not being negligently injured, nobody un- 
der the sun may be mulcted for such an 
injury, so far as Congress is concerned, but 
his employer? Why should this employer’s 
other employee, who may be as apart from 
interstate commerce as a trespasser on the 
commerce track, bring the common employ- 
er under the act? 

It cannot be said that this is because the 
common employer is peculiarly bound not 
to interfere with interstate commerce, for 
it is an absolute duty that no one shall do 
this. Is such singling out a constitutional 
classification under the Federal Act as that 
is interpreted by the Pedersen decision? 
The logic of this decision would seem to be 
that Congress may forbid the running on 
an interstate track of exclusively intrastate 
trains, because this impairs, or may tend to 
impair, “the security, expedition and ef- 
ficiency” of interstate commerce. 








NOTES OF IMPORTANT DECISIONS 





INDEMNITY INSURANCE—LIABILITY OF 
INDEMNITOR TO EMPLOYE FOR DECEIT 
IN PROCURING RELEASE OF INDEMNITEE. 
—Brown v. Ocean Accident & G. Corp., Ltd., 
of London, 140 N. W. 1112, decided by Su- 
preme Court of Wisconsin, shows that indem- 
nity company intervened to obtain a settle 
ment of a cause of action in behalf of an 
employee of one of its indemnitees, taking up 
negotiations to this end, as alleged, on its 
own motion. It procured a release of its 
indemnitee upon certain representations al- 
leged to have been false and fraudulent regard- 
ing the nature of the employee’s injuries, spe- 
cifically representing that they were not per- 
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manent, while the indemnitor well knew the 
contrary to be true and the employee rely- 
ing on the truth of said representations in ex- 
ecuting such release. 


The employee brought suit, alleging the 
foregoing in an action against the company; 
facts constituting a cause of action against 
its indemnitor; that it was such; the company 
taking charge of plaintiff and removing him 
to and keeping him at a hospital and the 
indemnitee since becoming insolvent. 


The trial court sustained a demurrer to the 
complaint for want of facts sufficient to con- 
stitute a cause of action, which ruling the 
Supreme Court reverses, one judge dissenting 
and another taking no part in the decision. 


The court overruled the theory of the trial 
court that “the representations were nothing 
more than an expression of opinion as to what 
the future physical condition of the plain- 
tiff would be,” because the averments of the 
complaint showed that they were made by the 
agent of the company while plaintiff was at 
the hospital under the care and attendance of 
the company’s physicians.. 


It was said: “A legitimate inference from 
the allegations is that the representations re- 
specting the extent of plaintiff’s injuries were 
made on the statements or by authority of 
the physicians in charge and therefore must 
be regarded as representations of existing 
facts, coming from persons supposed to have 
special knowledge on the subject and capable 
of stating acurately the extent of the plaintiff's 
injuries. It is therefore apparent that defend- 
ant knew or ought to have known, through 
its agents and servants, the extent of the 
plaintiff's injuries and the plaintiff had a 
right to rely upon such statements as coming 
from persons with knowledge.” 


While this is a sufficient reason for the 
distinction the court draws, it seems to us even 
milder than another equally sufficient reason. 
There was equal room for inference that a 
confidential relation between physician and 
patient had been violated for a fraudulent pur- 
pose, which violation is of such a nature as to 
justify both compensatory and punitive dam- 
ages. We would have been delighted to see 
the court: condemning in vigorous terms an- 
other injecting himself into that relation and 
incidentally whipping the physician over his 
shoulders. It would not be a far stretch in 
principle to say that this plaintiff had an action 
against those physicians, if they knew of the 
alleged representations and their purpose and, 
yet, remained silent. 





SOME EXCEPTIONS TO THE RULE 
THAT COMMON CARRIERS CAN- 
NOT CONTRACT AGAINST THEIR 
OWN NEGLIGENCE. 





The obligations of a common carrier, 
arise from the public nature of its employ- 
ment, and in deciding the question as to 
the extent of such duties, such reason for 
the obligation must always be kept in view. 

3eing imposed by law, it is generally 
held to be against public policy to allow 
the obligations so imposed to be changed 
by a contract exempting the carrier from 
the consequences of negligence in the em- 
ployment. But it is an elementary prin- 
ciple in the law of Contracts, that “Modus 
et conventio vincunt legem” (the form of 
agreement and the convention of parties 
override the law), and in the words of an 
eminent Judge, “It must not be forgotten 
that the right of private contract is no 
small part of the liberty of the citizen, and 
that the usual and most important functions 
of Courts of Justice is rather to maintain 
and enforce contracts, than to enable par- 
ties thereto to escape from their obliga- 
tions on the pretext of public policy, unless 
it clearly appears that they contravene pub- 
lic right or the public welfare.” 


However, the above maxim is not of 
universal application and it is well settled 
that parties are permitted by contract to 
make a law for themselves, only, in cases 
where their agreements do not violate the 
express provisions of any law, nor injur- 
iously effect the interests of the public. 


(1) Broom. Leg. Max. No. 543. In Cleveland, 
ete., R. Co. v. Curran, 19 Ohio St. 1, 2 Am. 
Rep. 362, the court says: “Carriers of the class 
of the plaintiff in error, are creatures of legis- 
lation, and derive all their powers and priv- 
ileges by grant from the public. They are 
created to effect public purposes, as well as to 
subserve their own interest. They are intended, 
by the law of their creation, to afford increased 
facilities to the public for the carriage of per- 
sons and property, and, in performing this 
office, they assume the character of public 
agents, and impliedly undertake to employ in 
their business the necessary degree of skill and 
care, This obligation arises from the public na- 
ture of the employment, and is founded on the 
policy of the law for the protection of the per- 
sons and property of the public, which must 
of necessity be committed, to a very great ex- 
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This is in effect following the maxim, “Con- 
ventio privatorum non potest publico juri- 
derogari’ (An agreement of private per- 
sons cannot derogate from public right). 
Viewing the above maxims as the founda- 
tions upon which the arguments in favor 
of, and against, the exemption of carriers 
liability, are built, the application to the 
special classes of such cases can only be 


seen by an examination of the leading ones. 


The cases may be divided into two classes 
for consideration. First, Passengers for 
hire. Second, Gratuitous passengers. 


A common carrier primarily was a car- 
rier for hire, for without the recompense 
of the carriage, it as a business would soon 
cease. The right to be carried was a com- 
mon one, open to all, subject to reasonable 
rules. 

Stock Drover Passes: It seems to be 
well settled that passes which purport to re- 
lease the companies from damages through 
their negligence, issued in connection with 
bills of lading for the shipment of live 
stock, are void, being against public policy. 
These are known as “Stock Drovers’ 
Passes” and allowed drovers to accompany 
their stock, the usual freight rates being 
paid for the transmission of the stock. The 
reasons advanced by the Courts are, that 
in such cases the shippers had paid for the 
transporation of their persons as well as 
their animals, when they paid the freight 
rate, that the transaction was an entirety, 
hence the railroad companies stood in the 
relation of common carriers for hire, and 
as such they could not abandon a duty ow- 
ing to the general public.’ 


tent, to the care of public carriers. * * * It can- 
not be denied that pecuniary liability for negli- 
gence promotes care, and if public carriers in 
conducting their business can graduate their 
charges so as to discharge themselves from 
such liability, the direct effect will be to en- 
courage negligence by diminishing the motives 
for diligence.” Kneetle v. Newcomb, 22 N. Y. 
249; Railroad Co. v. Lockwood, 17 Wall, 357. 

(2) Railroad Co. v. Selby, 47 Ind. 471, 17 Am. 
Rep. 719; New York, C. R. Co. v. Lockwood, 17 
Wall. 359, 21 L. ed. 634; M. R. Ry. Co. v. Tietken, 
49 Neb. 130; Feldschneider v. R. R. Co., 122 Wis. 
423; R. R. Co. v. Teeters, 166 Ind. 335, 5 L. R. A. 
425; Shriggs, Adm’r v. R. R. Co., 77 Vt. 347; 
Weaver v. R. R. Co., 189 Mich. 590. 





But it is recognized, however, in the lead- 
ing cases of this nature, that a common 
carrier may, become a private carrier, or 
a bailee for hire, when as a matter of ac- 
commodation, or special engagement, he un- 
dertakes to carry something which it is not 
his business to carry.® 


Circus Cases: Under this rule it has 
been held that a railroad company could 
enter into a written contract with a circus 
company, stipulating therein that the con- 
tract was not made with the company as 
carriers, either common or special, and that 
because of the inadequate consideration the 
railroad company was released from all lia- 
bility in respect to the circus and menagerie, 
and from any loss or damage to persons or 
property, that might be carried under the 
contract, matter how caused.* The 
Courts in sustaining contracts releasing 
railroad companies in “circus cases,” have 
used the following reasons: a. Such com- 
pany was under no common law obligation 
to move a circus company over its line in 
the manner it desired to be carried. b. 
As there was no common law or statutory 
obligation to render the service, then public 
policy would not forbid such rendition of 
service under any terms which the parties 
might stipulate. c. “Circus cases” are dis- 
tinguishable from messenger 
cases” in the character of the service which 
the railway company undertakes to render. 
In the express cases the cars being owned 
by the railroad company, and in the circus 


no 


“express 


(3) New York C. R. Co. v. Lockwood, 17 
Wall. 359, 21 L. ed. 634; Hutchinson on Carriers, 
2nd Ed., Sec. 44; B. & O. S. W. R. Co. v. Voigt, 
176 U. S. 498, 44 L. Ed. 560, 20 Sup. Ct. Rep. 385; 


R. R. Co. v. Hamler, 215 Ill. 525, 1 L. R. A. (N. 
S.) 674. 
(4) Kelly v. Grand Trunk Western Ry. Co., 


93 N. BD. (Ind.) 616; C. Cc. Cc. & St. L. Ry. Co. V- 
Henry, 170 Ind. 94, 83 N. E. 710; Clough vy. Grand 
Trunk W. R. Co., 155 Fed. 81, and cases cited; 
Robertson v. Old Colony R. Co., 156 Mass. 525, 
32 Am. St. Rep. 482, 31 N. E. 650; Chicago, M. & 
St. Paul R. Co. v. Wallace, 
Cc. C. A. 257, 24 U. S. App. 589, 66 Fed. 506; but 
see Seaboard Air Line Co. v. Mann, 132 N. C. 
445, 43 S. E. 930, where a stipulation to release 
railway company did not exempt that company 
from liability for a negligent injury to an em- 
ployee of the circus company, but its effect was 
merely to indemnify the company in case it in- 
curs liability to such employee. 


30 L. R. A. 161, 14> 
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cases the cars being owned by the show 
company. d. In such cases the servants 
of the railway company are the special ser- 
Such 
contract made between a circus and a rail- 
way company is binding upon a servant of 


vants of those who hired them. e. 


the former company. 


Somewhat similar cases are those involv- 
ing contracts exempting railway companies 
from liability for negligent injury to sleep- 
ing-car or express company employees, or 
others sustaining a like relation to the com- 
pany. 

Express Messenger Cases: The Voigt 
case’ is a leading Federal decision. In that 
case an express company had entered into 
a contract with a railway company to fur- 
nish it cars for the transaction of its ex- 
press business, to be transported by its fast 
passenger trains, together with one or 
more persons in charge of express pack- 
ages, known as messengers, and 
for that purpose to be allowed to ride in 
the express cars. By the contract the ex- 
press company agreed to protect the rail- 
road company and hold it harmless from 
all liability it might be under to employees 
of the express company for any injury sus- 
tained by them while being so transported 
by the railroad company. Voigt was em- 
ployed by the express company under a 
contract in writing, signed by him, where- 
by it was agreed between him and the ex- 
press company that he assumed the risk of 
all accidents or injury he might sustain in 
the course of his employment, and agreed 
to indemnify and hold harmless the ex- 
press company from any and all claims that 
might be made against it on his part for 
any damages sustained by him by reason 
of any injury resulting from the negligence 
of the railroad company, and to execute 
and deliver to the railroad company a re- 
lease of all claims and demands and causes 
of action arising out of, or in any manner 
connected with, his employment by the ex- 
Press company, and expressly ratified the 


express 


(5) Baltimore & O. S. W. R. Co. v. Voigt, 176 
U. S. 498, 44 L. Ed. 560, 20 Sup. Ct. Rep. 385. 





agreement between the railroad company 
and the express company. He entered into 
the contract freely and voluntarily, and ob- 
tained the benefit of it-by securing his ap- 
pointment as messenger. He was injured 
in a collision, and brought suit against the 
railroad company to recover damages. 


The Court said: ‘“The question we are 
asked to answer is whether William Voigt, 
the defendant in error, can avoid his agree- 
ment that the railroad company should not 
be responsible to him for injuries received 
while occupying an express car as a mes- 
senger in the manner and circumstances 
heretofore stated, by invoking ‘that prin- 
ciple of public policy which has been held 
to forbid a common carrier of passengers, 
for hire, to contract against responsibility 
for negligence.” After pointing out that 
the railroad company was under no obliga- 
tion to enter into such contract with the 
express company, in the course of the 
opinion the court said: “It is evident that, 
by these agreements, there was created a 
very different relation between Voigt and 
the railway company than the usual one 
between passengers and railroad companies. 
Here there was no stress brought to bear 
on Voigt as a passenger desiring transpor- 
tation from one point to another on the 
railroad. His occupation of the car, spe- 
cially adopted to the uses of the express 
company, was not in pursuance of any con- 
tract directly between him and the rail- 
road company, but was an incident of his 
permanent employment by the express com- 
pany. He was on the train, not by virtue 
of any personal contract right, but because 
of a contract between the companies for the 
exclusive use of a car. His contract to re- 
lieve the companies from any liability to 
him or to each other for injuries he might 
receive in the course of his employment 
was deliberately entered into as a condi- 
tion of securing his position as messenger. 
He was not asking to be carried from Cin- 
cinnati to St. Louis, but was occupying the 
express car as part of his regular employ- 
ment, and as provided in a contract, which, 
as we have seen, the railroad company was 
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under no legal compulsion to enter into.” 
As a result a recovery was denied to Voigt. 
Justice Harlan, however, dissented upon 
the ground that the holding was in con- 
flict with the Lockwood case and the cases 
following it. He thought that the railroad 
company was liable, “upon the broad 
ground that defendant corporation could 
not, in any form, stipulate for exemption 
from responsibility for negligence of its 
servants or employees in the course of its 
business whereby injury comes to any per- 
son using its cars with its consent for the 
purpose of transportation.””® 


The doctrine of the Voigt case is follow- 
ed by many of the Courts and is sustained 
by the decided weight of authority.* How- 
ever, there is respectable authority holding 
the contrary. In most of these holdings, 
however, they rely upon some statutory 
provision denying the right of a common 
carrier to contract for relief from common 
law liability. 

In the case of Davis v. Chesapeake & O. 
R. Co.,° the Kentucky Court held that a 
contract between an express messenger and 
2n express company, and between the ex- 
press company and the railroad company, 
to relieve the railroad company from lia- 
bility for negligent injury to the express 
messenger, fell within the provision of the 
constitution of that state prohibiting a com- 
mon carrier from relieving itself by con- 
tract from its common law liability. In a 


(6) The court in the controlling opinion in 
the Voigt case distinguishes that case from the 
Lockwood case and the cases following it. See 
Railway Co. v. Stevens, 95 U. S. 655; Liverpool 
Steam Co. v. Sampson, 129 U. S. 397. 

(7) For cases following the Voigt case and 
which involve the injury to an express messen- 
ger, see Robinson v. St. Johnsbury & L. C. R. 
Co. (Vt.), 9 LL R. A. (N. S.) 1249, 66 Atl. 814; 
Long v. Lehigh Valley R. Co., 65 C. C. A. 354, 130 
Fed, 870; Pittsburgh, C. C. & St. L. R. Co., 148 
Ind, 196, 40 L. R. A. 101, 62 Am. St. Rep. 503, 
46 N. E. 917, 47 N. E. 464; Peterson v. Chicago 
& N. W. R. Co., 119 Wis. 197, 100 Am. St. Rep. 
870, 96 N. W. 532; Hosmer v. Old Colony R. Co., 
156 Mass. 506, 31 N. E. 652; Kelly v. Malott, 67 
c. Cc. A, 548, 135 Fed. 74; Blank v. Ills. C. R. Co., 
182 Ill. 332, 55 N. E. 332; Note to Denver & Rio 
Grande R. R. Co. v. Whau (Colo.), 89 Pac. 39, 
17L. R. A. (N. &.) 432. 

(8) ‘Davis v. Chesapeake & O. R. Co., 29 Ky. 
L. Rep. 53, 5 L. R. A. (N. S.) 458, 92 S W. 339. 





Virginia case® such a stipulation in a con- 
tract between an express messenger and 
an express company, was held to be in- 
valid under the Code which provided that 
“no agreement made by a transportation 
company for exemption from liability for 
injury or loss occasioned by its own neg- 
lect or misconduct as a common carrier 
shall be vatid.” In deciding the case the 
Court repudiates the Voigt case and says 
that such case is a distinct exception to the 
general rule that a common carrier cannot 
exempt itself from liability for a negligent 
injury to passengers, and that such a hold- 
ing is a deviation from the same court's 
former holding in the Lockwood case. 

In the case of O’Brien v. Chicago & N. 
IV. R. Co.,*° it was held that an express 
messenger contract such as was sustained 
in the Voigt case would fall within the pro- 
hibition of Section 2091 of the Iowa Code. 
This section provided that railroad cor- 
porations should be liable to every person, 
including employees, for the consequences 
of the neglect or mismanagement of the 
company’s servants, and that no contract 
which restricted such liability should be 
legal or binding. 

Sleeping Car Employees: One of the 
leading cases holding that a railroad com- 
pany may contract for exemption from lia- 


(9) Shannon v. Chesapeake & O. R. Co., 104 
Va. 645, 52 S. E. 376. 

(10) O’Brien v. Chicago & N. W. R. Co., 116 
Fed. 502: See also Starr v. Great Northern R. 
Co., 67 Minn. 18, 69 N. W. 632 to the same effect. 

(11) See Mexican Nat. R. Co. v. Jackson, 55 
c. C. A. 315, 118 Fed. 549, where a Texas stat- 
ute was held to invalidate a contract concerning 
a sleeping car porter. Also Texas & P. R. Co. 
v. Fenwick, 34 Tex. Civ. App. 222, 78 S. W. 548; 
but see McDermon vy. Southern P. Co., 122 Fed. 
669, where a contract between a Pullman car 
porter and the Pullman Company, whereby the 
former assumed the risks of al] uccidents and 
casualties, released the Pullman Company from 
any claim for liability of any nature and rati- 
fied contracts between the Pullman Company 
and railroad companies, was held not to be 
within the Missouri statute providing that “no 
contract made between any railroad corporation 
and any of its agents or servants, based upon 
the contingency of the injury or death of any 
agent or servant, limiting the liability of such 
railroad corporation for any damages under the 
provisions of this act (fellow-servant law), shall 
be valid or binding; but all such contracts oF 
agreements shall be null and void.” 
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bility for negligent injuries to conductors 
in charge of the sleeping cars of other cor- 
porations attached to its trains, is that of 
Denver & Rio Grande R. Co. v. Whau.* 
In this case the employee of the sleeping 
car company was a conductor in charge of 
the car and he had entered into a contract 
with said company assuming the risk of all 
accidents and agreeing to indemnify that 
company against liability for all claims or 
sums of money that it might have to pay 
out to other companies on account of any 
injuries he might receive. The contract al- 
so contained a stipulation releasing the 
railroad company over whose lines the 
sleeping car would operate. In denying a 
recovery to the conductor for injuries the 
Supreme Court of Colorado, said, “Such 
contracts as we are considering are not 
against public policy, and may be enforced, 
because their conditions are in no sense in- 
jurious to the interests of the public. The 
plaintiff was not compelled to enter into 
the contract in order to obtain the rights 
of a passenger. He sought something 
more, whereby his relation, instead of pass- 
enger, was that of an employee of the Pull- 
man Company, and he was upon the train 
solely for the purpose of transacting the 
business of his employer by virtue of the 
contracts pleaded. . The power of a 
common carrier to limit its liability for 
negligence should be confined to the nar- 
rowest possible limits; and perhaps no gen- 
eral rule can be formulated which would 
serve as a test in determining the validity 
of special contracts between carriers and 
others by which the former undertake to 
limit their liability in this respect. For 
these reasons, we do not wish to be under- 
stood as unqualifiedly assenting to the doc- 
trine that, when a common carrier con- 
tracts to do something within the scope of 
its powers, but which by law it is not re- 
quired to do, it may exempt itself from 
the consequences of negligence in the per- 
formance of such service. Each case must 
necessarily depend more or less upon its 


(12) Denver & R. G. R. Co. v. Wahu, (Colo.) 
89 Pac. 39, 11 L. R. A. (N. S,) 482. 





own circumstances. . . . As we have said, 
the plaintiff was not a passenger. He was 
upon the train for a particular purpose. 
He had no right to be there for that pur- 
pose except by and with the consent of the 
defendant, and hence it had the right to 
fix the terms upon which it would permit 
him to ride upon its train for that purpose. 
The Voigt case is cited and approved by 
the Court. 

In sustaining a contract similar to the 
one in the Whau case the Supreme Court 
of Indiana says,’* “In no sense was the 
appellee bound to accept the appellant up- 
on its trains solely because he accompanied 
2 palace car tendered by the Pullman com- 
pany, for the obvious reason that the car- 
rier was under no legal obligation to ac- 
cept and haul the sleeping car itself. Coun- 
sel for appellant urged the argument that 
it is customary for sleeping cars to be at- 
tached to railway trains, thus affording a 
great convenience to travelers; and hence 
the carrier is not proceeding outside of its 
regular business in accepting such coaches. 
But counsel failed to distinguish between 
a departure from the legitimate business of 
a carrier, and the doing of an act which 
though within the general scope of its 
powers, is not imposed upon it as a duty. 
It would be no ground for an action of 
quo warranto against a railroad corpora- 
tion that it was transporting circus cars, or 
express cars, over its lines, or that a street 
car company has received for carriage a 
bag of specie, but no one would seriously 
contend that these acts are such as the car- 
rier must perform. He may perform them, 
but, if he refuse, he cannot be proceeded 
against as for a violation of his common 
law duty. If he does agree to perform 
them he may stipulate especially how far 
his liability for negligence shall extend.”** 

It has also been held that continued em- 
ployment as a porter on a sleeping car was 


(13) Russell v. Pittsburgh, C. C. & St. L. R. 
Co., 157 Ind. 365, 55 L. R. A, 253, 87 Am. St. 
Rep. 214, 61 N. E. 678; Peterson v. C. & N. W. 
R. Co., 119 Wis. 197, 100 Am, St. Rep. 879, 96 N. 
W. 532. 

(14) See following sleeping car cases follow- 
ing the Whau case and citing with approval the 
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a sufficient consideration for the release 
from liability for personal injuries caused 
through the negligence of a railroad com- 
pany hauling a car, although the contract 
was executed some time after he had en- 
tered the service of the sleeping car com- 
pany.’® and that the mere fact that a porter, 
of a Pullman car company did not read the 
contract by which he assumed all the risks 
of accident, and ratified contracts by which 
the Pullman company agreed to indemnify 
the railroad companies against liability to 
employees of the Pullman company, and 
agreed himself to indemnify the Pullman 
company against any liability to which it 
might be subject under such contracts, does 
not enable him to avoid such contract as a 
defense in his favor as against the railroad 
company.*® 


However, there is some difference of 
opinion on the question whether the em- 
ployee of an express or sleeping car com- 
pany, is chargeable with notice of a con- 
tract between his employer and the railroad 
company, protecting the latter against lia- 
bility for injuries to the employees of the 
former.’ And contracts of this nature 
should be strictly construed. As a New 
York Court tersely said, “Considerations 
based upon public policy and the nature of 
the carriers undertaking, influence the ap- 


Voigt case: McDermon v. Southern P. Co., 122 
Fed. 669; Chicago, R. I. & P. R. Co. v. Hamler, 
215 Ill. 525, 1 L. R. A. (N. S.) 674, 106 Am, St. 
Rep. 187, 74 N. E. 705; Shaver v. Penn. Co., 71 
Fed. 931; Coup v. Wabash, St. L & P. R. Co., 56 
Mich. 111, 56 Am. Rep. 374, 22 N. W. 215. See 
Griswold v. New York & N, E. R. Co., 53 Conn. 
371, 55 Am. Rep. 115, 4 Atl. 261, where stipula- 
tion was upheld in a contract with a restaurant 
boy selling sandwiches on the train. Contra, see 
Starr v. Great Northern R. R. Co., 67 Minn. 18, 
69 N. W. 632. 


(15) Chicago, R. I. & P. R. Co. v. Hamler, 
215 Til. 525, 1 L. R. A. (N. S.) 674, 106 Am. St. 
Rep. i87, 74 N. E. 705. 

(16) New York C. & H. R. R. Co. v. Difen- 


daffer, 62 C. C. A. 1, 125 Fed. 893. See also Longe 
v. Lehigh Valley R. Co., 65 C. C. A. 354, 130 
Fed. 87uv. 

(17) See on this subject, Brewer v. New York, 
L. E. & W. R. Co., 124 N. Y. 59, 11 L. R. A. 483, 
21 Am. St. Rep. 647, 26 N. E. 324; Chamberlain 
v. Pierson, 31 C. C. A. 157, 59 U. S. App. 55, 87 
Fed. 420 See case of Kenney v. New York C. 
& H. R. R. Co., 125 N. Y. 422, 26 N. E. 626, where 
an exemption contract was held not to cover lia- 
bility for injuries negligently caused. 





plication of the rules, and forbid its opera- 
tion, except where the carriers immunity 
from the consequences of negligence is read 
in the agreement ipsissintis verbis’’** 

Free Pass Cases: ‘The last class of cases 
to be considered, are those, where the 
validity of contracts of exemption from 
liability from negligence, in free passes is 


involved. The passes are those for the 


carriage of passengers and not of freight. 


Here again we find a conflict of authority. 
Some of the Courts denying the legality of 
the contracts of exemption on the broad 
grounds that contracts of this nature are 
against public policy and void, without re- 
gard as to whether there was any consid- 
eration for the issuing of the pass or not.’ 
Others hold the contracts void where there 
is a consideration shown, holding that, the 
relation is the same as between the carrier 
and a paid passenger, and hence such con- 
tracts are forbidden.*® Then we find a 
long line of cases holding that where the 
carriage of the passenger is gratuitous then 
a stipulation on the pass exempting the 
company from liability for negligence is 
legal and binding upon the person so car- 
ried. 


In the case of Northern Pacific Railway 
Co. «. Adams, this last principle received 
the sanction of the Supreme Court of the 
United States. In that case plaintiffs in- 
testate was an attorney for several railway 
companies, but was not in the employ of 
the defendant, and lost his life while rid- 
ing on a pass on the Northern Pacific road. 
It was conditioned that the person accept- 
ing the pass agreed to non-liability on ac- 


(18) Kenney v. New York C. & H. R. R. Co., 
125 N. Y. 422, 26 N. E. 626. 

(19) Bryan v. Mo. Pac. Ry. Co., 32 Mo. App. 
228 and cases cited. Approved in Huckstep Vv. 
St. Louis & H. Ry. Co. (Mo.), 148 S. W. 988. See 
cases cited in dissenting opinion in Northern 
Pac R. Co. v. Adams, 192 U. S. 440; Railway Co. 
v. McGown, 65 Tex. 643. 

(20) Railway Co. v. Stevens, 95 U. S. 653; 
Nickles v. Seaboard Air Line Ry. 74 S. C. 102, 
54 S. E. 255; Williams v. R. R. Co., 18 Utah 210. 

(21) Northern Pac. Ry. Co. v. Adams, 192 U. 
S. 400, dissenting opinion by two judges See 
later case of Boeringe v. Chesapeake Beach Ry. 
Co., 193 U S 442, 48 I. Ed. 742, following the 
Adams case. 
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count of negligence. In holding the condi- 
tion valid, Mr. Justice Brewer said, “The 
question is distinctly presented whether a 
railroad company is liable in damages to a 
person injured, through the negligence of 
its employes, who at the time is riding on 
a pass given as a gratuity and upon the 
condition known to and accepted by him 
that it shall not be responsible.” The court 
holds that the Voigt case is decisive on the 
question as to whether such contracts can 
be made by common carriers. It further 
said: ““The railway company was not as to 
Adams a carrier for hire. It waived its 
right as a common carrier to exact com- 
pensation. It offered him the privilege of 
riding in its coaches without charge if he 
would assume the risks of negligence. He 
was not in the power of the company and 
obliged to accept its terms. They stood 
on an equal footing. If he had decided to 
hold it to its common law obligations to 
him as a passenger, he could have paid 
his fare and compelled the company to re- 
ceive and carry him... . So far as the ele- 
ment of contract controls, it was a con- 
tract which neither party was bound to en- 
ter into, and yet one which each was at lib- 


erty to make and no public policy was 
violated.” 
In an Indiana case** the appellant paid 


no fare, and was traveling on a free pass, 
which was issued to him as a pure gratuity. 
and which contained a stipulation, agreed 
to by appellant, that “by its acceptance and 
use any and all claims for injuries to per- 
son or for loss or damage to baggage that 
might accrue to (appellant) are released.” 
In an action for injuries while riding un- 
der the above conditions the above facts 
were held by the lower Court to constitute 
a valid defense to the action. The appellant 
refused to plead further and judgment was 
rendered, from which an appeal was taken. 
In affirming the case Mr. Justice Baker 
said: “Appellant is prosecuting this ac- 
tion in the face of his agreement not to do 
so. No allegations appearing to the con- 
trary, presumably he was of sufficient 
capacity to make a binding contract. His 
contention, therefore, is that no one can 


(22) Payne v, Terre Haute & Indianapolis 
Ra‘lway Co., 157 Ind. 616, 56 L. R. A. 472. 





lawfully make such a contract and be 
bound thereby. One who seeks to put a 
restraint upon the freedom of contracts 
must make it plainly and obviously clear 
that the contract in question is void.” 
After stating that a common carrier can- 
not by contract with their customers, ex- 
empt themselves from the consequences of 
their own negligence, and giving the rea- 
sons for said rule, the Court refers to the 
cases holding that exemption contracts with 
express messengers and sleeping car em- 
ployees are valid, it then says: “If express 
messengers and Pullman porters, who are 
on the trains in pursuance of their regular 
vocations and whose transportation is paid 
for, cannot require railroad companies to 
carry them as a public duty, much less can 
holders of gratuitous passes. They are 
creatures of favoritism! They voluntarily 
separate themeselves from the general pub- 
lic. They do not approach the companies 
as part of the general public, to be carried 
on the usual terms of service and compen- 
sation, and they are certainly under no 
compulsion to enter into the contract of 
exemption. The reasons on which is based 
the rule that public carriers will not be per- 
mitted to evade a public duty wholly fail, 
for railroad companies are under no obli- 
gation to transport the general public 
gratuitously. 


Not only is no principle of public policy 
subverted by denying the holder of a free 
pass the right to repudiate his contract, 
but there is sound public policy in holding 
him to it. The expenses of operating rail- 
roads are borne by the general public— 
that is, by the patrons who pay. In so far 
as persons stand aloof from the general 
public they increase the burden or at least 
postpone the day of lower rates. If the 
pass takers, in addition, were allowed to 
recover judgments for personal injuries by 
disavowing their agreements, they would be 
making a positive increase of disburse- 
ments, to be borne ultimately by the gen- 
eral public.’’** 


(23) See upon validity of exemption clauses 


on free passes. Griswold v. New York, etc., R. 
Co., 53 Conn. 371, 55 Am. Rep. 115, 26 Am. & 
Eng. R. Cas. 280; Rogers v. Kennebec, etc., Co., 
86 Me. 261, 29 Atl. 1069, 25 L. R. A. 491; Quimby 
v. Boston, ete., R. Co., 150 Mass. 365, 23 N. E. 
205, 5 L. R. A. 846, 40 Am. & Eng. R. Cas. 693; 
Kinney v. Central R. Co., 34 N. J. L. 513, 3 Am. 
Rep. 265; Wells v. New York, etc., R. Co., 24 N. 
Y. 181: Muldoon vy, Seattle City R. Co., 7 Wash. 
528, 35 Pac. 422, 22 L. R. A. 794, 38 Am. St. 901, 
58 Am. & Eng. R. Cas, 546; Muldoon v. Seattle, 
ete., R. Co., 10 Wash, 311, 45 Am. St. 787. 
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It would seem to the writer that the 
question as to whether the passage was 
gratuitous or not, was of vital importance 
in cases of this nature. If there is a con- 
sideration for the passage, no matter of 
what kind, then there would be no escape 
from the doctrine that a carrier cannot 
bargain away his liability for negligence 
with a customer. 

3ut if no consideration is paid, then an 
exemption contract is legal and binding up- 
on the one making it. Employment is a 
good consideration for a pass and so on 
the rulings above set out, a stipulation on 
an employee’s pass would not be good if 
the employe was injured on the road for 
which he was working. It is doubtful 
whether this rule would be applied, how- 
ever, to the families of employees, unless 
there was a promise to furnish such passes 
in the contract of employment. Such prom- 
ises would not seem to be an implied one. 

SuMNER KENNER. 

Huntington, Indiana. 








HOMICIDE—MANSLAUGHTER 





STATE v. TROLINGER. 





Supreme Court of North Caronlia. April 


16, 1913. 





77 S. E. 957. 





Where defendant while handling a _ pistol 
caused it to be discharged and killed deceased 
with whom defendant was on friendly terms, his 
act in unlawfully carrying the pistol concealed, 
being merely malum prohibitum, and not neces- 
sarily tending to bring about the result that 
happened, was insufficient in itself, unless ac- 
companied with negligence or further wrong to 
render defendant guilty of manslaughter, on 
the ground that he killed deceased while en- 
gaged in an unlawful act. 





The testimony on the part of the state tend- 
ed to show that on January 18, 1913, Nash 
Lane was killed by a discharge of a pistol in 
the hands of the prisoner and under circum- 
stances as follows: Bob Tarpley for the state 
testified: “That he was five to ten feet be- 
hind a group of persons, seven in number, 
in which were included the deceased and the 
defendant. The he heard the crowd talking 
and laughing. Heard a pistol shot, and 
heard a person named Trolinger (not defend- 
ant) say, ‘You shot that boy,’ and heard de- 
fendant say, ‘I never shot the boy.’ That he 





caught up with the crowd and found Nash 
Lane shot. Did not see pistol. Heard no fuss 
of any kind and heard only talking and laugh- 
ing.” William Crawford, another witness for 
state, testified: “That he was walking in front 
of the group referred to. That he never saw 
pistol, but heard it fire, and heard someone 
exclaim, ‘You shot that boy.’ That there had 
been no fuss of any kind. The crowd was 
laughing and talking.” John Ed McBroom for 
the state testified: “That he was in the group, 
walking next to defendant. That he and de- 
fendant were going home, and the others in 
group were going to a store. That they were 
in public road, and that defendant had a pistol 
‘fooling with it, and it went off.’ That the de- 
fendant ‘had it out, messing with it, pulling 
the cartridges out.’ That the defendant had 
had the pistol in his hands three or four min- 
utes before it fired. That deceased was on 
the left side of road. That there was not a 
fuss at all. Not a cross word.” Defendant 
introduced no testimony. The court in effect 
charged the jury that if they were satisfied 
beyond reasonable doubt that the prisoner 
killed deceased with a deadly weapon, the 
burden was on the defendant to show it was 
excusable homicide, and there was no evi- 
dence in case sufficient to go to the jury to 
show that defendant was not guilty of the 
crime of manslaughter, and it would be their 
duty to convict of that crime. Verdict, guilty 
of manslaughter. Judgment, and prisoner 
excepted and appealed. 


HOKE, J. (1) On the facts as they now 
appear of record, this case, in our opinion, is 
controlled by that of State v. Limerick, re- 
ported in 146 N. C. 649, 61 S. E. 568. In 
Limerick’s case the only eyewitness of the 
homicide testified, in effect: That deceased 
and defendant prisoner, two young boys, good 
friends, were coming through a field and de- 
ceased had a gun. That witness heard one 
say to the other, “I will shoot you,” the 
other replied, “No, I will shoot you,” they were 


laughing. Witness turned around, and as he 
did so the gun fired and deceased fell. That 
prisoner held the gun when it fired. They 


were standing close together and about 18 
steps from witness. Did not know which one 
had the gun when they walked off from wit- 
ness. Did not know which one had it when 
they were talking about shooting each other. 
On cross-examination, the witness further 
said: “The deceased and prisoner seemed to be 
great friends. That witness was hunting and 
came up with them. They seemed to be laugh- 
ing,” etc. This was the only witness who tes- 
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tified directly to the facts of the occurrence, 
and the court below ruled, as in this case, that 
in any aspect of the evidence the prisoner 
was at least guilty of the crime of man- 
slaughter. Speaking of this position, the Su- 
preme Court in granting a new trial said: 
“Undoubtedly, if the prisoner intentionally 
pointed the gun at the deceased and it was 
then discharged, inflicting the wound of which 
he died, or if the prisoner was at the time 
guilty of culpable negligence in the way he 
handled and dealt with the gun, and by rea- 
son of such negligence the gun was discharged, 
causing the death of deceased, in either event 
the prisoner would be guilty of manslaughter, 
and this whether the discharge of the gun was 
intentional or accidental. We have so held at 
the present term, in State v. stitt (146 N. C. 
643, 61 S. E. 566, 17 L. R. A. [N. S.] 308), and 
other authorities are to like effect. State v. 
Turnage, 138 N. C. 566 (49 S. E. 913); Com- 
monwealth v. Matbthews, 89 Ky. 293 (12 S. W. 
333). But neither of these positions necessari- 
ly or as a matter of law arises from the tes- 
timony, and the question of the prisoner’s guilt 
or innocence must be left for the jury to de- 
termine on the facts as they shall find them. 
State v. Turnage, supra.” 


In the present case, there is no evidence 
that the parties were angry with each other. 
It is not admitted, nor has it thus far been 
established, that the prisoner intentionally 
pointed the pistol towards the deceased, and 
the testimony as now given in seems to pre- 
sent the prisoner’s case on the question 
whether he was guilty of culpable negligence 
in the way he was handling the weapon at 
the time of its discharge, negligence of a 
kind not unlikely to cause injury to the de- 
ceased or any of the bystanders and a proper 
application of the principles announced in 
Limerick’s case require that the issue be sub- 
mitted to the jury as to defendant’s guilt or 
innocence of the crime of manslaughter. See 
State v. Turnage, 138 N. C. 566, 49 S. E. 913. 


We were referred by counsel to case of 
State v. Stitt, 146 N. C. 643, 61 S. E. 566, 17 
L. R. A. (N. 8.) 308, as an authority sustain- 
ing the charge; but in that case the facts 
showed that the prisoner intentionally pointed 
the gun at the deceased with some evidence 
that he snapped it, an act not only of the 
highest negligence but in breach of the stat- 
ute laws making prisoner’s act an unlawful 
assault on the person. » 

(2) It was further urged that the prisoner 
at the time was engaged in an unlawful act, 





to wit, carrying concealed weapons jwhen. not 
on his own premises. This is not-conclusively 
established by the evidence, and ‘Wt. it“were 
the defendant’s guilt would not follow as,-a 
matter of law; the unlawful act being only}_ 
malum prohibitum, and the act itself unless 
accompanied with negligence or further wrong 
having no necessary tendency to bring about 
the result. 

In Horton’s case, 139 N. C. 591, 51 S. E. 
945, 1 L. R. A. (N. S.) 991, 111 Am. St. Rep. 
818, 4 Ann. Cas. 797, the following citation 
was made with approval from Foster’s Crown 
Law: “A. shooteth at the poultry of B. and 
by accident killeth a man; if his intention 
was to steal the poultry, which must be col- 
lected from circumstances, it will be murder 
by reason of that felonious intent, but if it 
was done wantonly and without that intention, 
it will be barely manslaughter. The rule I 
have laid down supposeth that the act from 
which death ensued was malum in se. For if 
it was barely malum prohibitum, as shooting 
at game by a person not qualified by statute 
law to keep or use a gun for that purpose, 
the case of a person so offending will fall 
under the same rule as that of a qualified 
man. For the statutes prohibiting the destruc- 
tion of the game under certain penalties will 
not, in a question of this kind, enhance the 
accident beyond its intrinsic moment.” And 
this principle is fully sustained in Potter v. 
State, 162 Ind 213, 70 N. E. 129, 64 L. R. A. 942, 
102 Am. St. Rep. 198, 1 Ann Cas. 32, and 
other cases of like purport. 


There is error, and the prisoner is entitled : 
to have his cause tried before another jury. 
New trial. 


Notr.—Accidental Killing Resulting From Com- 
mission of a Misdemeanor.—tThe cases which fol- 
low seem to show that if the misdemeanor, in 
the commission of which a killing accidentally 
results is one that is forbidden with the pur- 
pose to protect life, then it has such relation to 
the result as prevents the homicide from being 
a mere misadventure not punishable by law, ex- 
cept that even then the misdemeanor must be 
such as might naturally or reasonably brin 
about a particular killing. : 

In Irvin v. State, 9 Ga. App. 865, 72 S. E. 440, 
the state’s evidence shows that defendant having 
a pistol in his hands from which he believed all 
the cartridges had just been shot out began a 
playful scuffle with a young girl. During this 
scuffle he playfully pointed the pistel at her, 
snapping it several times, until reaching a loaded 
cartridge. The pistol was discharged, killing her 
almost instantly. The girl called out: “Oh! 
Len, you have shot me,” and he exclaimed: “Oh! 
I would not have shot you for anything in the 
world.” Witnesses for accused and he said the 
pistol was discharged accidentally while the two 
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li and this was affirmed, the court saying one ver- | suppress petty trespasses and annoyances. i 
Aly nent eo oy Bsc? a the other In Robbins v. State, 8 Ohio St. 138, death by t 
Ali sate d The “i Garg — il age ao discharge of a pistol unlawfully carried by de- 
Al re. 4 7 aw “4 R.. vas In violation of a | fendant, as the result of a friendly scuffle, was o 
Ht) statute w hich saic that “any person who shall | held not to make a case of homicide catsed by c 
ali intentionally point or aim a gun or pistol, wheth- | the performance of an unlawfui act. : 
Ny er loaded or unloaded, at another not in a sham iis heciel hen tee a ee 
H battle by the military and not in self defense EOE: : SO ROP See Geet OOt ee : 
: “coi ME > rs “* | to its being manslaughter when a pistol is point- c 
etc., shall be guilty of a misdemeanor. The d h . 1 se te ¢ kl 
court thought “the very purpose of the statute is | * ie at ‘ly = pers A aes r As a reckaa ; 
to protect life and limb from the reckless, care- | Of "CSUSently ee ae Seles see See 
wpe : . “yy | no statute for such a conclusion, though the ex- t 
less pointing of guns and pistols at another. . : * are 
But exactly the same reasoning could have been | jy "°S 01, @ specifically forbidding statute may ‘ 
indulged Se te the tuateet cont tink the fact at help in characterizing the act of intentionally i 
the Georgia statute puts loaded and unloaded | Romtng as being reckless or culpably negligent ; 
pistols in the same category makes it greatly re- oe apt) thas holding are State v. RS. ; 
semble a_ statute against carrying concealed ae ; ony 638° & ¢ a oh Slusse a ; 
weapons, and there is the same argument about oy jon ee Rep. 215, 22 eH W in 7 
malum prohibitum as that made in the instant . iin % ca o's 2 F 
case. Also mere pointing would be no more ‘ ' 
than carrying. The fact of there being a homi- 
cide from culpable negligence is another question 
y about which the Georgia case does not speak. 
Under that it might not be conclusively said the 
defendant should have gone free on his own tes- CORRESPONDENCE. : 
timony, for it might be deemed culpable negli- 





gence to have engaged in a playful struggle with 
deceased over the possession of a pistol. RECALL OF JUDGES—SPECIAL TRIBUNAL 
In North Carolina the statute makes it a mis- FOR RECALL. 
demeanor to point a gun or pistol at another “in _—— 
fun or otherwise, and whether the gun or pistol 
be loaded or unloaded.” This character of stat- # , j 
ute was said to create “an act importing negli- Enclosed herewith I hand you copy ofa bill 
gence,” and negligence is a ground for predicat- proposing an amendment to our State Constitu- 
ing a finding of manslaughter. State v. Stitt, | tion for the removal of judges, designed to 
146 N. C. 643, 61 S. E. 556, 17 L. R. Av (N. S.) | take the place of the recall of judges in all 


Editor Central Law Journal: 


308. cases except where the judge is recalled on 
In Potter v. State, 162 Ind. 212, 70 N. E. 129, | some charge of a purely political nature. I in- 
64 L. R. A. 42, ro2 Am. St. Rep. 108, the kill- | vite your attention to the idea contained in the 
ing resulted from deceased struggling with de- | Pill. 
fendant playfully and the latter’s pistol carried As I understand it, the recall may be used 
unlawfully being caused to be discharged acci- | to remove officials, including judges, for two 
dentally. The court said: “It is undoubtedly | general classes of reasons, one relating to what 
true, as a general rule of law, that a person en- | might be called political delinquency or failure 


gaged in the commission of an unlawful act is | of an official to vote or act in sympathy with 
legally responsible for all of the consequences the political sentiment of his constituency; the 
which may naturallv or necessarily flow or result other would relate more particularly to some 


iii from such unlawful act. But before this prin- | personal delinquency on the part of the official. 
i ciple can have any application under the facts | such as misconduct or mental or physical in- 
if in the case at bar, it must appear that the homi- | firmity. Misconduct of any nature, including 
cide was the natural or necessary result of the | criminal, or infirmity of any kind, could be de- 
act of anpellant in carrying the revolver in vio- | fined by law and made the subject of charges 


lation of the statute.’ Then the court argues of a criminal or quasi criminal character. 
that, if one engaged in hunting in violation of the | While it is, undoubtedly, the peculiar province 
statute accidentally discharged the pistol and | of an electorate to recall an official for want of 


killed another it could not “in reason be as- | sympathy with the political sentiment of his 
serted that death was due to the unlawful act | constituency, where the official is accused of 
of hunting on Sunday.” This comes very close- | misconduct of any kind, it would seem to ap- 


lv to beine in scuare oppegsition to the Georgia | peal to the ordinary sense of fairness that there 
ruling. Bishon New Cr. Law, § 332, is quoted | be a tribunal of some kind where a proper and 
as saying: “It is malum prohibitum and not | fair trial could be had as to the facts. This 1s 
malum in se for an unauthorized person to kill entirely lackine in the popular recall. Where 
game in England contrary to the statutes, and, | a judge is accused of corruption or other per- 
if in unlawfully shooting at game, he accidentally sonal misconduct, there should be a tribunal 
kills a man, it is no more criminal in him than | before which he could be tried rather than to 
if he were authorized.” have the verdict of an electorate depending 

Horton’s Case, 139 N. C. sor, 51 S. E. 945, 1 | whollv upon ex parte and unsworn statements. 
I]. R. A. (N. S.) gor, t1r Am. St. Rep. 818, 4 | The necessity for this is just as great in the 
Ann. Cas. 797, referred to in the instant case con- | case of guilt as in the case of innocence. In 
cerned an accidental killing by one engaged in | the ordinary recall a guilty man can make an 
the violation of a statute making it a misde- ! ex parte statement and conceal his guilt a great 
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deal better than he could if he were subject to 
cross examination, as he would be upon trial 
in case he made any statement or testified in 
his own behalf. 

This proposed amendment does not foreclose 
or interfere with the right of the people to re- 
call a judge even after acquittal. After a trial 
in such a court, if the accused were acquitted 
and the testimony taken upon the trial should 
convince the people that the judge was either 
incompetent, corrupt or otherwise undesirable, 
he could still be recalled, the advantage being 
that the facts constituting the supposed dis- 
qualification would be a matter of record and 
backed up by sworn testimony. The great ad- 
vantage would be in the superiority of the ma- 
chinery of a court to ascertain the exact facts 
by means of witnesses subject to cross exami- 
nation. 

I should be pleased to hear from you in ref- 
erence to the abave. 

Yours very truly, 

GEO. W. PEACHEY. 

St. Paul, Minn. 


following is the bill referred to 
interesting 


Note.-—The 
above and which contains a very 
suggestion to say the least: 

“Section 1. The following amendment of 
Section 1 of Article 6 of the Constitution of the 
State of Minnesota, is hereby proposed to the 
people of the State of Minnesota for their ap- 
proval or rejection, that is to say: Said Section 
1 of said Article 6 shall be amended so as to 
read as follows: 

“section 1. The judicial power of the State 
shall be vested in a supreme court, district 
court, courts of probate, justices of the peace, 
and such other courts, inferior to tne supreme 
court, as the legislature may from time to time 
establish by a two-thirds vote. The legislature 
shall have power by majority vote to establish 
and provide for a court for the recall and re- 
moval of judges, to consist of such number of 
Persons elected or appointed, or constituted in 
such manner as may be provided by law. Said 
court shall have jurisdiction to recall and re- 
move from office any judge of any court of this 
State for any cause for which impeachment 
would lie, or for incompetency, misconduct or 
any cause of recall or removal which may be 
provided by law. The tenure of Office, manner 
of election, selection or appointment of the 
members of said court, its officials and proce- 
dure, shall be as provided by law. Nothing 
herein shall impair the jurisdiction of the legis- 
lature to impeach any judge nor to prevent the 
recall or removal of any judge vy other law- 
ful means.” 








BOOKS RECEIVED. 


The American Annotated Cases containing 
the cases of general value and authority sub- 
Sequent to those contained in American De- 
cisions, American Reports and the American 
State Reports. Thoroughly Annotated Volume 
Ann. 1913. B. Price $5.00. San Francisco 
and Northport, L. L, N. Y¥. Bancroft-Whitney 
and Edward Thompson Co. Review will follow. 
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SUUMMARY OF LAWS RELATING TO COM- 
MITMENT AND CARE OF INSANE IN 
UNITED STATES. 

The National Committee for Mental Hygiene, 
with its offices at 50 Union Square, New York, 
has caused to be prepared and published sum- 
maries of the statutes of all of the states and 
District of Columbia for the care and com- 
mitment of the insane. These summaries are 
presented in such a way that it is easy to 
ascertain what is being attempted through leg- 
islation in regard to the insane. It appears 
therefrom that some of the states are greatly 
in advance of others and that there ts such 
diversity among them as to evidence that the 
subject has not generally received the careful 
attention its importance demands. The come 
pilation is useful towards securing an intelli- 
gent treatment of what is a reproach to Chris- 
tian humanity for it to be neglected. 

The publication is in paper cover and by the 
committee frem its office at 50 Union Square, 


New York, 1912. 








HUMOR OF THE LAW. 


J. Van Vechten Olcott of New York, tells the 
story of how Rufus Choate got from a witness 
the finest definition ever heard of absent-mind- 
edness. ' 

“What do you think is absent-mindedness?” 
asked Choate, who was putting the witness 
through a hot cross-examination. 

“Well,” replied the witness in a slow, delib- 
erate tone, “if a man who thought he had left 
his watch at home, took it out of his pocket 
to see if he had time to go back and get it, I 


would call kim a leetle absent-minded.” 


“In Cork,” says O’Connell, “I remember a 
supernumerary crier, who had been put in the 
place of an invalid, trying to disperse the 
crowd by exclaiming with a stentorian voice: 
‘All you blackguards that isn’t lawyers, lave 
the presince of the court entirely, or I’ll make 
ye, by the powers’.” 


John is seven and the son of a lawyer. The 
father is much given to making fine distinc- 
tions in evidence, and the boy had often heara 
his father discuss the technical difference be- 
tween absolute lying, misstatements of fact 
and the like. 

The youngster had been caught in some boy- 
ish misdeed, and for once, in a way, though 
ordinarily a truthful lad, he attempted to 
smooth matters over, 

“Son, look me straight 
me if that statement is the truth,” 
father, severely. 

“Well, dad, I think that was a misstatement 
of fact,” replied the boy. “It would have 
been a lie if I had expected you to believe it, 
but I didn’t have much hope.” 

The father will be more careful in the future 
how he discusses abstract subjects around the 
house.—Exchange. 


in the eye and tell 
said the 
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1. Bailment—Due Care.—Where a designer of 
wall paper desiring to submit designs to a wall 
paper manufacturing concern left the designs in 
a room on the promise of the officers to look at 
them, the concern was only required to take the 
care in the protection of the designs that a rea- 
sonable man would take of his own property.— 
Gottlieb v. Wallace Wall Paper Co., 140 N. Y. 
Supp. 1032. 

2. BankKruptcey—Corporation.—On purchase 
of shares of its own, outstanding stock by a 
corporation anc payment therefor without 
diminishing capital stock, resulting in injury 
to creditors, held its trustee in bankruptcy 
could recover the payments.—Union Trust & 
Savings Bank v. Amery, Wash., 131 Pac. 199. 

3. Practice.—A discharge in bankruptcy, 
secured by a judgment debtor without notice to 
an attorney, who had filed a lien against the 
judgment for his fee, no mention of the lier hav- 
ing been made in the schedule of debts, @id 
not discharge the attorney’s interest in the 
judgment or bar his right to use the judgment 
to collect his lien.—Lown y. Casselman, N. D., 
141 N. W. 73. 

4. Practice.—In order to establish the sec- 
ond act of bankruptcy under Bankruptcy Act 
July 1, 1898, it is not important to inquire 
what the debtor did or intended; the debtor's 
act only being material, while the third act 
of bankruptcy may be proved without show- 











anything.—In re Truitt, U. S D. C., 203 Fed. 
550. 
5. Practice.—Where an issue was raised 





between a bankrupt’s trustee and his landlord 
as to the ownership of certain machinery placed 
on the rented premises, she waived her right 
to have such issue determined in a plenary 
suit by appearing without objection and sub- 
mitting the question to a master and the bank- 
ruptecy court.—In re Howard Laundry Co., C. C. 
A, 203 Fed. 445. 


6. Practice.—The general rule that a re- 
ceiver may not employ the solicitor of either 
party to the suit in which he is appointed ap- 
plies to trustees, but it is only when the trus- 
tée is acting adversely to one of the parties 
that there is any impropriety in his employ- 
ing the counsel of the other.—In re Smith, C. 
Cc. A., 203 Fed. 369. 


y Practice.—Act Cong. March 38, 1893, re- 
quiring ‘sales of land to be made on the prop- 
erty or at the courthouse in the county where 
the land lies, does not apply to bankruptcy 
proceedings.—In — re Britannia Mining Co, G 
C. A. 203 Fed. 450. 

8. Priority.—Payments received by the 
president and manager of a bankrupt hotel 
company or money loaned to it to pay taxes, 
etc., while insolvent, held preferences, which 
were recoverable, and which precluded proof 
of the balance of the debt until returned.— 
Cooper v. Miller, C. C. A., 203 Fed. 383. 

9. Priority.—The fact that the manager 
of a bankrupt branch store also did certain 
menial and clerical work, such as selling goods, 
keeping accounts, and keeping the store clean, 
did not entitle him to a preference for unpaid 
salary as a “workman, clerk, or servant.”—In 
re Greenberger, U. S. D. C., 203 Fed. 583. 

10. Provable Debt.—A landlord’s claim for 
prior payment of rent for an unexpired term 
by his bankrupt tenant, in accordance with 
a clause in a lease which was valid under the 
laws of Pennsylvania, being a claim provable 
in bankruptcy, was a “debt owing to any per- 
son,” which by the laws of the state was en- 
titled to priority, and was therefore entitled 
to priority under Bankr. Act.—In re Keith- 
Gara Co., U. S. D. GC, 203 Fed. 585. 

11. Res Judicata.—The presentation of a 
claim against a bankrupt to the trustee in 
bankruptcy does not prevent an action there- 
on against the bankrupt, where the claim was 
stricken out.—Graves v. Neosho Falls Bank, 
Kan., 131 Pac. 146. 

12.—-—-Set-Off.— Bankr. Act providing for set- 
offs, does not apply in case of a creditor of a 
bankrupt corporation, who is also a stockhold- 
er and indebted to the corporation on an un- 
paid stock subscription.—Kiskadden vy. Steinle, 
GC. A. 208 Fed. 375. 

13. Bills and Notes—Estoppel.—Where pur- 
chaser of standing timber who had given note 
in settlement sent payments to be credited on 
the timber contract, this was not such a re- 
pudiation of the note that the acceptance of 
the payments estopped the seller to rely on the 
note.—Blanks v. Lephiew, La., 61 So. 615. 

14..——Evidence.—Where the purchaser of 
personalty gave several notes for the price, 
which were transferred to different persons, 
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vant in an action by another plaintiff on an- 
other.—Park vy. Zellars, Ga., 77 S. E. 922. 





15. Negotiability—A clause in a_ note, 
whereby indorsers and guarantors waive pre- 
sentment and protest and consent that time 
of payment may be extended without notice, 
does not render it nonnegotiable-—De Groat v. 
Focht, Okla., 131 Pac. 172. 

16. Negotiability—An instrument payable 
on a contingency is not negotiable, and the 
happening of the event does not cure the de- 
fect, and the right given to the holder of a 
note to call for additional securities, and there- 
by cause the instrument to mature, renders it 
nonnegotiable.—Hibernia Bank & Trust Co. v. 
Dresser, La., 61 So. 561. 

17. Pleading.—In an action upon a negoti- 
able instrument, it is unnecessary to allege 
any consideration in the complaint, as a con- 
sideration is presumed.—Kenison y. Campbell, 
€al., 131 Pac. 89. 

18. Brokers—Implied Contract.—Where the 
vendor refused to perform after the broker 
had procured a purchaser, ready, willing, and 








able to buy at a price of $1 per acre more than 
the vendor asked, the broker was entitled to 
recover from him $1 per acre under an implied 


contract that his commissions should be any 
amount secured above the vendor’s  iprice.— 
Jones v. Hedstrom, Kan., 131 Pac. 145. 
i9.——Statute of Frauds.—An oral agreement 
by a broker to pay part of the commissions on 
a sale of land to another broker who procured 
the purchaser was not within the statute of 
frauds.—Johnston y. Porter. Cal.. 131 Pac. 69. 

20. Carriers of Goods — Damages. —Where 
one of plaintiff's horses was so injured during 
transportation that it died shortly after arriv- 
ing at destination, plaintiff was entitled to re- 
cover as a part of his damages the amount 
expended in treating the horse, and also for 
removing its carcass.—Ft. Worth & D. C. Ry. 
Co. v. Jordan, Tex., 155 S. W. 676. 

21. Carriers of Passengers—Alighting.— 
Where the car was started while a crippled 
passenger was alighting in the iconductor’s 
presence and view, the company would be liable 
for resulting injuries, though such passenger 
had already been allowed a reasonable time 
for alighting when she started to alight.— 
Mitchell v. Des Moines City Ry. Co., Iowa, 141 
N. W. 43. 

22.——-Duty of.— Where a telegraph pole is in 
such dangerous proximity to a street car track 
as to constitute it a menace to the safety of a 
passenger, whom the company, owing to want 
of space inside, permits to stand on the foot- 
board, the moving of the car without properly 
warning him is culpable negligence.—Previsich 
v. Butte Electric Ry Co., Mont., 181 Pac. 25. 

23.— Relation—A person climbing on the 
back bumper of a crowded summer street car 
and riding thereon is not a passenger, unless 
the evidence shows an acceptance of him as 
such.—Coyne v. Pittsburgh Rys. Co., Pa, 86 
Atl. 524. 

24. Res Ipsa Loquitur.—While a presump- 
tion of negligence arises from proof of injury 
to a passenger, through any agency or instru- 
mentality of the carrier, there is no presump- 
tion of willfulness or ‘wantonness from that 
fact—Moore vy. Greenvilie Traction Co. S. C., 
77 &. E. 928. 














25. Charities—Cy Pres.—“‘Cy pres” is the 
doctrine of approximation in charitable trusts 
whereby the intent of a-testator or grantor, 
which is impossible or impracticable literally, 
is carried out as near as possible-—Mott v. 
Morris, Mo., 155 S. W. 434. 


26. Commerce—Peddling.—The business and 
occupation of peddling goods manufactured in 
another state, carried on wholly within this 
state, may be regulated by the state, if the 
statute does not discriminate between products 
of residents and nonresidents.—Shed v. State, 
Tex., 155 S. W. 524. 

27. Contracts—Abandonment.—That a _ con- 
tractor to clear land entered into a subcon- 
tract with another to complete the work was 
not an abandonment of the contract.—Spina 
v. Arcadia Orchards Co., Wash., 131 Pac. 218. 

28. Ambiguity.—The provisions necessary 
to effectuate the purpose of an ambiguous or 
incomplete contract may be implied, but not 
when the contract is complete and definite and 
no fraud or other illegal or inequitable con- 
duct is shown.—Pine Lumber Co. vy. Crystal 
River Lumber Co., Fla., 61 So. 576. 


29. Fraud.——Where curbing and_ gran- 
olithic work were to be performed to the sat- 
isfaction of certain specified architects, who, 
on completion, examined the work and decided 
that it was not satisfactory, their determina- 
tion was conclusive, in the absence of fraud 
or mistake so gross as to necessarily imply 
bad faith.—J. H. Sullivan Co. v. Wingerath, C. 
Cc. A., 203 Fed. 460. 

30. Tilegal Consideration.—Where defend- 
ant continued to occupy premises after the 
expiration of a lease based on an illegal con- 
sideration plaintiff could not recover subse- 
quent rent if he was obliged to rely on the 
lease to establish his cause of action.—Howell 
v. City of Hamburg Co., Cal., 131 Pac. 130. 

31. Intent.—Acts and circumstances that 
show, according to the ordinary course of deal- 
ing and the common understanding of men, a 
mutual intent to contract, may be taken in law 
as the basis for implying a contract in fact.— 
Wisconsin Steel Co. v. Maryland Steel Co., C. 
Cc. A., 203 Fed. 403. 

32. Public Policy.—A contract by a mar- 
ried woman to pay to an attorney a retainer 
fee in an action against her husband for ali- 
mony and separation is not void as against 
public policy.—Whittle v. Tompkins, S. C., 

S. E. 929. 

33. Rescission.—The rule that a party res- 
e‘nding a contract for fraud must place the 
other party as nearly as possible in statu quo 
does not apply where the property is worth- 
less or the defrauded party has so dealt with 
the subject-matter of the contract that it is 
impossible to put the other in statu quo.— 
Breshears vy. Callender, Idaho, 131 Pac. 15. 

34. Waiver.—Where tender of perform- 
ance of a contract is necessary to the estab- 
lishment of any right under the contract, the 
tender is waived when it is reasonably certain 
that it will be refused.—Gaylord v. McCoy, N. 
Car., 77 &. &. 9. 

35. Corporations—Confession of Judgment.— 
Where directors of a corporation in good faith 
confess judgment in favor of its president for 
a bona fide debt due from the corporation, 
such judgment will not be opened at the in- 
stance of parties who are neither creditors nor 
bona fide stockholders.—Heidrick v. Pittsburgh, 

R. Co., Pa. 86 Atl. 

36. -Officers.—It is mot necessary that 4 
resolution should be passed by the board of 
directors to bind a corporation in the matter 
of the employment of its servants.—Allen_ v. 
Central Counties Land Co., Cal., 131 Pac. 78. 

37. Sale of Stock.—Where a sale of cor- 
porate stock was induced by a seller's fraudu- 
lent misrepresentations and concealment of his 
ownership, the buyer cannot, after discovering 
the true facts, stand by for more than a year 
and then be: allowed te rescind.—Harris v. 
Stewart, Wash., 131 Pac. 212. 

38. Stockholders.—Individual stockholders 
having grievances must seek relief through the 
corporation itself, first by application to the di- 
rectors, and then to the stockholders, before 
bringing suit in equity.—Smiley v. New River 
Co., W. Va., 77 S. E. 976. 
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39.— —Subscription.—A subscription to the 53. Embezzlement—Corporation.—Where mon- 
stock of a proposed corporation cannot be en- eys of an insolvent corporation were fraud- 
forced, uniess a de jure corporation .is com- ulently taken, it is no defense to a prosecution 
pleted.—Wright Bros. v. Merchants’ & Planters’ for embezzlement to show that they were taken 
Packet Co., Miss., 61 So. 550. with the consent of the officers and stockhold- 

40. Courts—Jurisdictional \mount.—Where ers.—Le Master v. People, Colo., 131 Pac. 269. 
bondholders of a corporation sued to restrain 54.——-Variance.—The vuriance between an 
strikers from interfering with the operations indictment for embezzlement of a_ described 
of the corporation, the amount in controversy check and the check offered in evidence, which 
was the value of the bonds held by the com- | was like the description in the indictment, ex- 
Plainants, which were being jeopardized by de- cept that it contained a monogram of the bank, 
te ed acts.—Fortney v. Carter, C. C. A., 203 | was immaterial.—Irby y. State, Tex,, 155 S. W. 

eda, oo. 543. 

41. Criminal Evidence—Embezzlement.—In a 55. Eminent Domain—Foreign Corporation. 
prosecution for embezzlement letters written by —A foreign corporation duly authorized to do 
accused in the regular course of business and business in Wyoming held not authorized either 
received as such may be admitted without ex- by Comp. St. 1910, § 3874, or independent there- 
pert proof of accused's signature, —Le Master vy. of, to condemn land in Wyoming for irrigation 
People, Colo., 131 Pac. 269. works to reclaim lands solely located in Colo- 

42. Criminal Law—Res Gestae.—Where ac- | 1240.—Grover Irrigation & Land Co. v. Lovella 
cused, after oa informed bv his wife that Ditch, Reservoir & Irrigation Co., Wyo., 131 
decedent had insulted her, sought decedent and Pac. 43. 
killed him, the testimony of a witness that de- 56. Executors: and Administrators—Funeral 
cedent, after he had been shot and carried into | RHxpenses.—The expenses of erecting a suitable 
a room, confessed to accused’s wife that he had monument over the grave of deceased is to be 
insulted her was admissible as res gestae.— classed among the “funeral expenses” within 
Davis v. State, Tex., 155 S. W..546. Gen. St. 1909, § 3515, which gives funeral ex- 

43. Damages—Lost Profits.—In general, lost penses priority over all other demands against 
profits cannot be recovered as damages for decedent's estate.—Nelson v. Schoonover, Kan., 
breach of contract, unless they entered into the | 181 Pac. 147%. 
contract itself, and were within the contempla- 57. False Imprisonment — Corporation. —A 
tion of the parties at the time the contract was corporation is responsible for an unlawful ar- 
executed.—Bredemeier vy. Pacific Supply Co., | rest made by a watchman or detective em- 
Ore., 131 Pac, 312. ployed by it, oe he has been appointed a 

4. —Menta — — ‘ special police officer at the request of his em- 
ot't, Pmt Bodies Mental Ancuish —The body | Hover:—perkins Hiros Co: v. “Anderson, Tex, 
father right to damages for mental anguish, but 155 S. W. 556. 
it is enough that, he having contracted and 58.——Judicial Ofticer—Where a justice of the 
paid for its being hauled from one station to peace had jurisdiction, a party prejudiced by 
another in a suitable manner, it was hauled his decision or acts in committing him to jail 
on a dray mingled with trunks; the negroes in nas no recourse in a civil action for damages 
charge sitting on them.—Birmingham Transfer against the justice or his sureties, even though 
& Traffic Co. vy. Still, Ala., 61 So. 611. - aon ie a ge eggs agg nao Court 

45. Dedication—Estoppel.—The public is not | Of Pith Jucicial Dist, Nev., 1s Oe ee 
estopped bv laches to ps So an aller against one 59. Fraud Misrepresentation. — A : seller's 
who bought lots according to a recorded plat false statement of the cost of’ the thing sold 
showing the alley through them; the improve- is as toa material matter, and so will support 
ments placed on it being only lawn, bushes, and an action for fraud.—Van Slochem y. Villard, 
trees.—Cruson v. City of Lebanon, Ore., 131 Pac. N. Y., 101 N. E. 467. 

316. 60.—Misrepresentation—The representation 

46. Deeds—Cancellation.—While mere inade- of one selling stock that it is “fully paid” is a 
quacy of consideration is not ordinarily ground statement of fact, and not one of opinion of 
for cancellation of a deed, it may constitute what constitutes full payment under the law.— 
such ground, when so gross as to amount to Van Slochem vy. Villard, N. Y., 101 N. E. 467. 
fraud.—Brun2r v. Cobb, Okla., 131 Pac. 165. &1.——Misrepresentations.—In an action to re- 

47. -Delivery.—Where a deed was delivered cover back the purchase price of a mining claim 
by the grantor to his father for the benefit of which plaintiffs had bought because of defend- 
the grantee, his wife, with directions that it be ants’ fraudulent misrepresentations, evidence 
recorded, the delivery was _ sufficient.—Houlton that defendant exhibited a fake check for a 
v. Houlton, Md., 86 Atl. 514. large amount as showing the price one of them 

48. Quitclaim.—A quitclaim deed is as ef- | Raid for a share in the —— te se 
fectual to pass title as a warranty deed, and Springhetti v. Hahnewald, Colo., 131 Pac. 266. 
does not raise a presumption that grantor in- 62. Frauds, Statute of—Assignment.—An as- 
tended to convey only a part of her title.— signment of an action for damages for injury 
Grooms y. Morrison, Mo., 155 S. W. 430. to land may be by parol eg v. Chicago, B. 

49. Dower—Inchoate.—A wife's incohate & Q. R. Co., Iowa, 141 N. W. 49. 
dower right is a substantial right possessing 33. Disclaimer.—Title to land cannot be 


many of the incidents of property, though not 


realty.—Vantage Mining Co. v. Baker, Mo., 155 
S. W. 466. 

50. Election of Remedies—Doctrine of.—To 
sustain a defense founded upon the doctrine of 
election of remedies, plaintiff must have had 
two valid, available, and inconsistent remedies 


and actually undertook to pursue one of them. 

D. Sullivan & Co. vy. Ramsey, Tex., 155 S. W. 
580. 

51.——Waiver.—By suing for and recovering 
actual damages sustained by breach of a con- 
tract, a party held to have waived right to re- 
cover an amount deposited as a penalty or 
liquidated damages.—Arky v. Floyd, Miss., 61 
So. 545. 

52. Electricity—Proximate Cause.—The proxi- 
mate cause of an injury from contact with a 
defectively insulated wire which fell upon a 
large power wire and hung over the street 
charged with electricity from the power wire 
was the falling of the uninsulated wire— 
Southwestern Telegraph & ‘Telephone Co. v. 
Shirley, Tex., 155 S. W. 663. 





devested by mere parol agreement or disclaimer. 
—Lynch vy. Brookover, W. Va., 77 S. E. 983. 

64. Original Promise.—A partner's prom- 
ise to pay a debt of the firm made in the course 
of a settlement was an original promise not 
within the statute of frauds—Brown y. Brown, 
Tex., 155 S. y 

65. Homicide—Bringing on _  Difficulty.—For 
defendant to get out of his buggy, to go to- 
wards deceased, to resent opprobrious epithets, 
knowing of the bad feeling existing between 
them, is calculated to brine on a difficulty likely 








551. 


to result in serious consequences. so that he, 
killing the deceased in such a difficulty, may 
not invoke self-defense.—Spivey v. State, Ala., 


61 So, 607. 

66.——Manslaughter.—Where defendant killed 
deceased with a pistol] which he was unlawfully 
carrying, his unlawful act in carrying a con- 
cealed weapon was not of itself sufficienr to 
render him vcuiltv of manslaughter on the the- 
ery that he killed deceased while engaged in an 
unlawful act.—State v. Trolinger, N. C., 77 S. £ 
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67.——Mutual Combat.—Where the killing vas 
done in mutual combat entered into willingly, 
all parties engaging therein are guiity of mur- 
der or first-degree manslaughter, unless befor- 
the fatal shot was tired they had withdrawn 


and sought t» avoid further contlict, and the 





killing was then done in self-defense.—-Weath- 
erholt v. State, Okla., 131 Pac. 185. 
63.——Premeditation.—Where the killing was 


on the first meeting of accused and decedent 
after accused had been informed of insults to 
a female relative, and while his mind was cn- 
raged from it and incapable of cool reflestion, 
it is immaterial whether the meeting was casai 
or intended, or whether accused sought decedent 
to slay him.—Davis v. State, Tex., 155 S. W. 646. 


69. Homestead—Crops.—wW here a contract 
created the relation of landlord and tenant, 
plaintiff was entitled to claim crops grown on 
the land as exempt on the theory that they 
were the proceeds of his homestead.—McCul- 
lough Hardware Co. v. Call, Tex., 155 S. W. 718. 


70. Indemnity—Intervention.—Where indem- 
nitors of plaintiff as surety on a building con- 
tractors bond when suit was brought thereon 
were called in warranty, and judgment was 
rendered against the contractor and surety 
and was affirmed on appeal and the surety paid 
the judgment, as the indemnitors could have 
intervened in such suit, they are concluded by 
such judgment.—Fidelity & Deposit Co. of 
Maryland v. Hardman, La., 61 So. 559. 


7l. Injunction—Damages.—Where defendant 
was wrongfully prevented from removing his 
property from plaintiff’s premises by an injunc- 
tion sued out by plaintiff, defendant was en- 
titled to recover the damages proximately re- 
sulting on a plea in reconvention.—Lancaster v. 
Roth, Tex., 155 S. W. 597. 

72 Trespasser.—A trespasser may be en- 
joined in a landowner’s suit from cutting tim- 
ber, regardless of his solvency.—Kunst Vv. 
Mabie, W. Va., 77 S. E. 987. 

73. Insuranee—Burden of Proof.—Beneficiary 
held to have made a prima facie case by in- 
troducing the certificate showing that insured 
was a member in good standing, and had died: 
the burden then being on defendant to show 
that he died by suicide or from drinking in- 
toxicatinge liquors —Cummings v. Sovereign 
Camp of the Woodmen of the World, Mo., 155 
S. W. 488. 





74.——-Cancellation.—A note given for the first 
premium on an insurance policy was not collect- 
ible where the applicant canceled his applica- 
tion before acceptance by the insurer.—Wheel- 
ock y. Clark, Wyo., 131 Pac. 35. 

75.——Estoppel.—Where a benefit certificate 
provided that if death was due to delirium 
tremens it should be void, and the proofs fur- 
nished by the beneficiary stated that the cause 
of death was delirium tremens, such statements 
are not conclusive, and do not estop the bene- 
ficiary from showing they were made by mis- 
take, and that insured died from some other 
cause.—Lockway vy. Modern Woodmen of Amer- 
lea, Minn., 141 N. W, 1. 
_ 76. Notice of Injury.—A provision of a pol- 
Icy of emplover’s liability insurance, requiring 
notice of injury to an employee to be given to 
the insurer “at once,” construed, and held to 
mean within a reasonable time in view of all 
he ci:cumstances.—Empire State Surety Co. v. 
Northwest Lumber Co., C. C. A., 203 Fed. 417. 
77.——Waiver.—A “waiver” being the volun- 
tary relinquishment of some known right or ad- 
vantage which the party would otherwise have 
enjoyed, and being a matter of intent, the evi- 
dence to prove it must clearly show an intent 
to relinquish a then known particular right, so 
as to exclude any other reasonable explanation. 
—Plumer y, Continental Casualty Co., Ga. 77 

E. 917. 

78.——Waiver.—The superintendent ofi a for- 
eign life insurance company doing business in 
the state may waive the forfeiture of a policy 
for nonpayment of a premium, though the pol- 
ley states that no waiver shall be valid unless 
In writing signed by an officer.—Nichols v. Pru- 
dential Ins. Co. of America, Mo., 155 S. W. 478. 
79%. Landlord and Tenant—Abandonment.— 
When a cropper voluntarily abandons a crop 











without fault on the part of the landowner, he 
forfeits all interest therein; but the rule would 
be otherwise where the abandonment was due 
to misfortune or other just cause.—Salley v. 
Cox, 8. C., 77 8. E. 983. 


80.—-Eviction.—Where a tenant does. not 
treat his landlord’s injunction to prevent a sub- 
lease as a constructive eviction, he waives his 
right to assert an eviction, since there can be 
no constructive eviction without a surrender 
of possession.—Tennes vy. American Bldg. Co., 
Wash., 131 Pac. 201, 


81. Ordinances,—A lease providing for the 
eréction and maintenance of a frame and cor- 
rugated iron building within the limits of the 
city of San Francisco, in violation of an ordi- 
nance, held void in toto.—Howell vy. City of 
Hamburg Co., Cal., 131 Pac. 130. 


82. Removal.—An option for an extension 
merely entitles the lessee to hold for the addi- 
tional term under the original lease.—Howell v. 


City of Hamburg Co., Cal., 131 Pac. 130. 


83. Repairs.—A landlord, in a lease ex- 
empting him from liability for injury to ten- 
ants caused by water, or from negligence of 
any other tenant, is liable for his failure to 
repair the roof of the premises, where he had 
actual knowledge that the roof was leaky in 
time to have repaired it.—Drescher Rothberg 
Co. v. Landeker, 140 N. Y. Supp. 1025. 

84. Limitation of Actions—Accrual of Action. 
—There can be no ouster or running of limita- 
tions against a person’s rights in land until he 
has a right of entry.—Lynch v. Brookover, W. 
Va., 77 S. E. 983. 

85. Master and Servant—Contributory Negli- 
gence.—Where a railroad section man was in- 
jured by the fall of a telegraph pole, which he 
was assisting in erecting, he was not negligent 
as a matter of law in failing to run in the 
right direction to escape the fall.—Kansas City 
Southern Ry. Co. v. Rogers, C. Cc. A., 203 Fed. 
462. 

















86. Contributory Negligence.—As assump- 
tion of risk is founded on the consent of the 
servant to take the chance of injury from the 
dangers incident to the employment, the viola- 
tion of a rule of the master is an act of mis- 
conduct which constitutes contributory negli- 
gence, and the doctrine of assumption of risk 
does not avply—Carter v. Kansas City, Southern 
Ry Co., Tex., 155 S. W. 638. 

87. Inspection.—A brakeman, assuming the 
risks ordinarilv incident to his employment, is 
not bound to inspect his place of work—Pecos 
& N. T. Rv. Co. v. Finklea, Tex., 155 S. W. 612. 

8s. Licensee.—An infant, actine as a car 
checker for a railroad company, should be warn- 
ed of the danger of riding on trains if he is 
expected to do so or his duties require it, but, 
if it is not reauired, he is a mere licensee when 
ridine en trains and takes them with all de- 
fects.—Hovston Belt & Terminal Ry. Co. v 
Stephens, Tex., 155 S. W. 703. 


89. Services.—In an action for services un- 
der an express contract to pay a certain month- 
ly salary, interest should be allowed on each 
payment as it fell dve—dAllen v. Central Coun- 
ties Land Co., Cal., 131 Pac. 78. 


90. Warning.—A master. operating a pick- 
ine machine to tear into shre@s old hagging and 
rope in its factorv, held neelivent in directing 
an inexperienced emnlovee to take the material 
from the machine with his hands, without warn- 
ine him of the danver.—‘merican Mfg. Co. v. 
Maslanka, C. C. A., 203 Fed. 465. 


91. Mecharies’ Liens—Implied Contract.— 
Where an owner freauentlv visited his prem- 
ises while plaintiff did work thereon, and saw 
and knew that work was done for his benefit 
and he suggested changes and supervised the 
work, there was an imnlied contract for the 
work on which a mechanic's lien fer the reason- 
able valve thereof could be predicated.—Ten- 
ison v. Hagendorn, Tex., 155 S. W. 690. 

92. Morteagwes-—Estoppel.—Where one having 
a reversionary interest prosecutes a foreclosure 
against morteagors whose interest is subject to 
that right. without claiming the reversion, and 
eqauses the rrovertv to be sold. he is estopped 
from asserting title under the _ reversion.— 
Ferguson vy. Cloon, Kan., 131 Pac. 144. 
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93. Negotiability.—Since a mortgaged real 

estate note is not negotiable, a _ transferee 
thereof from the mortgagee takes subject to all 
equities between the original parties.—Taylor 
v. Jones, Cal., 131 Pac, 114. 
The same degree of 
care does not necessarily imply the same 
quantum of diligence; in some instances or- 
dinary care requires the exercise of great dili- 
gence, while in other cases the exercise of the 
same degree of care demands but slight dili- 
gence.—Pecos & N. T. Ry. Co. v. Finklea, Tex., 
155 S. W. 612. 

95. Rescue.—Someone must be actually in 
peril from the negligence of another to per- 
mit a volunteer to rashly attempt rescue, and, 
being injured therein, to recover of the one 
negligent, or at least the circumstances must 
be such as to clearly convince the rescuer of 
the existence of such peril—EHversole v. Wa- 
bash R. Co., Mo., 155 S. W. 419. 


96.——Res Ipsa Loquitur.—The fall of a 
board from a shed erected by defendant in front 
of a building being erected by it to protect 
pedestrians raised a presumption of negligence 
by defendant.—Sinay vy. Chesebro-Whitman Co., 
140 N. Y¥. Supp. 1074. 

97. Newspapers — General Circulation. —A 
newspaper of general circulation need not pub- 
lish hoth local ‘and telegraphic news, and the 
question of general circulation depends on the 
diversity of its subscribers rather than on mere 
numbers.—In re Green, Cal., 131 Pac. 91. 

98. Parties—Lis Pendens.—Purchaser  pen- 
dente lite from a defendant served by publica- 
tion made a party to an action to quiet title 
after a default judgment held entitled to de- 
fend on the merits unrestricted by any of the 
prior proceedings as if she had been an original 
party to the action.—Cooper vy. Henry, 8S. D., 141 
N. W. 90 

99. Partnership—Pnncipal and Agency.—A 
partnership is not bound by the act of one of 
its members in subscribing to the stock of th 
corporation, where it does not appear that 
ownership of such stock ‘was within the scope 
of the firm business, or that he was authorized 
to make the subscription.—Wright Bros. v. 
Merchants’ & Planters’ Packet Co., Miss., 61 So. 
oov. 

100. Patents—Infringement.—The furnishing 
of parts of a patented machine by way of re- 
pairs, on order of the owner, who purchased 
without restrictions, held not to constitute a 





94. Negligence—Care. 

















direct infringement.—Morgan Gardner Electric 
Co. v. Buettner & Shelburne Mach, Co. Cc. G 
A., 203 Fed. 490. 

101. Perjury—Materiality.—Any false state- 


ment by a witness, which detracts from or adds 
weight to the testimony of any witness upon 
matiers directiy material, constitutes “perjury,” 
and the degree of its materiality is whollv im- 
material.—Miller v. State, Okla., 131 Pac. 181. 

102. Prineipal and Agent—Acceptance of 
Renefits.—A principal cannot enjoy the benefits 
arising from a repudiated agency without also 
assumin;y the burdens imposed thereby —D. 
Sullivan & Co. v. Ramsey, Tex., 155 S. W. 580. 

103.——Authority.—Where an agent acts in 
excess of the authority conferred on him, the 
person for whom he undertakes to act must 
either affirm or disaffirm the unauthorized act 
within a reasonable time after notice thereof, 
or he is bound by such act.—Senger v. Malloy, 
Wis., 141 N. W. 6. 

104. Release—Mental Condition.—A release of 
damages for personal injuries may be disre- 
garded if plaintiff at the time was in such men- 
tal or physical condition that he could not ap- 
preciate the character of the instrument and 
the consequences of executing it.—St. Louis, I. 
M. & S. Ry. Co. v. Bearden, Ark., 155 S. W. 499. 

105. Removal of Causes—Reparable Contro- 
versy.—Where the cause of action against two 
corporations was not separable, the case could 
not be removed on the ground of diversity of 
citizenship, though one of the defendants was a 
foreign corporation, and plaintiff was an alien. 
—Southwestern Telegraph & Telephone Co v. 
Shirley, Tex., 155 S. W. 663. 

106. Sales—Counterclaim.—While the right 
of action for breach of an express warranty is 














not lost by acceptance, yet the breach 1s nota 
defense to an action for the price, but can only 








be set up by way of counterclaim.—Schoen- 
berg v. Thorner, 140 N. Y. Supp. 1028. 
107. Estoppel.—One sued for the price of 


articles cannot avoid the time limitation con- 
tained in the contract, and pleaded by plaintiff, 
of 30 days in which to try them, and return 
them if not satisfactory, by showing a waiver 
thereof, unless he pleads the waiver.—South- 
western Portland Cement Co, v. O. D. Havard 
Co., Tex., 155 S. W. 656. 

108. Rescission.—A written contract for 
the sale of goods cannot be rescinded by coun- 
termand of the order therefor, nor by notice by 
the purchaser that he will not accept the goods; 
the assent of the seller to the rescission being 
necessary.—Morgan v. Nashville Grain Co., Ga, 
77 8. EB. 9138. 

109. Rescission.—A buyer’s right to rescind 
for breach of warranty is not dependent on 
whether statements made by the seller were 
false and fraudulently made.—Smith y. Means, 
Mo., 155 S- W. 454. 

110. Speecifie Performance—Fraud.—A_ con- 
tract will not be specifically enforced if it was 
induced by fraudulent misrepresentations, and 
is based on an inadequate consideration, though 
mere inadequacy of consideration is insufficient, 
—Warren Mfg. Co. of Baltimore County v. City 
of Baltimore, Md., 86 Atl. 502. . : 

111. Laches.—An owner cannot claim that 
a contract of sale for land, where the payment 
of the purchase price was to be concurrent with 
the delivery of the deed, has lost its vitality on 
account of delay, where he has not at any 
time offered to perform or made any demand 
and has not sought to rescind.—Wright v. Suy- 
dam, Wash., 131 Pac. 239. 

112. Tenancy in Common—Confidential Re- 
lation.—Although one tenant ‘may sell his in- 
terest without informing his cotenant of mat- 
ters which he might ascertain for himself, yet, 
where they both dea] jointly in a sale of their 
interests as a whole, any secret consideration 
received by one must be accounted for to the 
other; the relation being confidential, if not 
fiduciary.—Briggle v. Cox, Wash., 131 Pac. 209. 

113. Vendor and Purchasér —Marketable 
Title-—A contract for the sale of land, provid- 
ing that the title must be satisfactory to the 
purchaser, does not give the purchaser an arbi- 
trary right to reject a good, marketable title, 
so as to thereby lack mutuality.—Wright  v. 
Suydam, Wash., 131 Pac. 239. 

114. Waters and Water Courses—Obstruc- 
tion.—A railroad company is liable for obstruct- 
ing the flow of water in natural courses, re- 
gardless of whether the obstruction is reason- 
able or not.—Thompson y. Mobile, J. & K. ©. 
R. Co., Miss., 61 So. 596. 

115. Wills—-Construction.—Where a will be- 
stows a fee simple, which is followed by a void 
restraint on alienation, but providing that the 
devisee “may leave the same to her children,” 
the quoted clause will not reduce the fee to a 
life estate.—Goldsmith vy. Petersen, Iowa, 141 N. 























W. 60. 

116. Construction.—If subsequent provi- 
sions of a will are repugnant to prior provi- 
sions so as to destroy the intent expressed 


interest in land, 
void.—Elberts V. 


thereby to give an unlimited 
the subsequent provisions are 
KMlberts, Iowa, 141 N. W. 57. 
237. Rents and Profits.—A devisee of land 
is entitled to receive the rents and profits.— 








Vantage Mining Co. vy. Baker, Mo., 155 S. W. 
466. 
118. Revocation.—A will executed under 4 


contract founded upon a valuable consideration 
may be revoked without the consent of the 
beneficiary by the execution of a new will only 
in so far as the new will does not violate such 
agreement.—Nelson _ v. Schoonover, Kan., 131 
Pac 147. 

119. Undue’ Influence.—Testamentary pre- 
ference secured by undue influence contemplates 
the existence of a wrongdoer and perpetration 
by him of a fraud upon an unwilling or unsus- 
pecting victim, rendered substantially powerless 
by insidious approaches, seductive artifices, of 
other species of circumvention.—In re Ball’s 
Estate, Wis., 141 N. W. 8. 
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formation, or announcements, address 

SECRETARY, COLLEGE OF LAW, 
University of Illinois, Urbana, Illinois, 





CINCINNATI LAW SCHOOL 


Founded 1833. 


Ex-Pres. Taft, ex-Speaker Cannon, Speaker 
Clark, ex-Gov. Harmon and many other emi- 
nent men are graduates. Three-year course 
leading to LL.B. Degree. High School gradu- 


ates admitted now; next year one year college 
work required. Catalogue, 

W. P. ROGERS, Dean. 
Cincinnati, Ohio. 





DISTRICT OF COLUMBIA Washington 


PATENTS 


Business from non-resident attorneys 
especially solicited. Highest references; 
best services. Counsel having clients who 
wish to patent inventions are invited to 
write for full particulars and information. 

WATSON E. COLEMAN 
Patent Lawyer Washington, D. C. 














UNIVERSITY OF VIRGINIA 
Department of Law 
University, Va. 
A three year course is given, leading to the 
degree of Bachelor of Law. 
Send for catalogue. 
HOWARD WINSTON, 
Registrar, 


COMPLETE COURSES 


In Mining and Irrigation Law and Colorado 

Code Civil Procedure, by regular professors, at 

Summer Session, University of Colorado Law 

School. Six weeks, beginning June 23; Rocky 

Mountain foothills; 30 miles from Denver. Ideal] 

conditions for summer study and recreation. 
Address, 





DEAN LAW SCHOOL 
Boulder, Colorado 


Before Deciding Where to Attend School 


catalog of Valparaiso University, 
Valparaiso, Indiana. This is one of the largest 
institutions of learning in the United States. 
Thorough Instruction at Lowest Expense. 
Catalog mailed free. Address, 
i. B. BROWN, President, 
0. P. KINSEY, Vice-President, 





Send for 





List of Shelf Worn and Second Hand Books For Sale 


Books are good as new except the binding Is slightly soiled. 








Year Reg. Our 
Published Price Price 
Avias—Panama Canal.......... $ 4.20 $ 3.75 
Beach—On Monopolies and 
Industrial Trusts................ 1898 5.00 2.25 
Burdick on Torts.................. 4.00 2.25 
Cook’s—Criminal Code........ 1909 7.50 5.75 
Deiser—Law of Conflicting 
Uses of Electricity and 
Ea 1911 2.50 2.00 
Eastman—Work Accidents 
SD eee 1910 1.50 .85 
Eddy—The New Competi- 
NEN situchicthithsnininadualibies Ceniigantanniane 1912 2.00 1.25 
Freeman — Void Judicial 
EE Pei a a 1902 4.00 2.50 
Hardwicke’s—tTrial Law- 
yers’ Asst. in Civil Cases 1902 6.00 4.00 
Hardwick’s—Assistants in 
Criminal Cases.................... 3.00 2.25 
Howland—Judge Advocates 
General of the Army...... 1912 1.50 1.00 
Jewett—Election Manual 
fs  £ 3 ee 1909-10 4.00 2.75 
Lawson—Presumptive Evi 
IIIT ohchicciuthiaalinienendlindaninceniive 1899 6.00 2.75 
Lincoln—Constitutional 
His. of N. Y., § Vols....... 1906 15.00 9.50 


CENTRAL LAW JOURNAL COMPANY 


420 MARKET STREET 





Year Reg. Our 
Published Price Price 


Murfee—Foreign Corpora- 


MEIN <ssciscinicaiailickasnilioaninichdisinstedil 1893 $ 4.00 $ 1.25 
Parker, John—Corp. Man- 

Re Acicecintscaoaenivigiastcanes 1908-09 6.50 3.75 
Remington — On Bank- 

PGE, FW iciccncietiscrenns 18.00 13.50 
Rogers—On Domestic Re- 

Et I ee 1899 6.00 4.25 
Rogers—Expert Testimony 1891 5.00 2.50 





Scanlan—Rules of Order, 
2nd Ed. 
Saleiller’s—Individualiza- 


1907 -50 25 


tion of Punishment.......... 1911 4.50 3.75 
Tiedeman—State and Fed- 

eral Control, 2 Vols......... 1900 §=©.13.00 8.50 
Thomas—-Constructive 

OS ee Ae 1904 3.00 1,15 
Thomas—Non-mailable 

pe ERE 1903 3.75 1.25 
Thompson—On _ Law of " 

| 5) eae 5 00 1. 
Williams—Constitution and 

Enabling Act, Okla........... 1912 4.50 ~— 8.50 


ST. LOUIS, MO. 
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A Treatise upon the Complex System of Constitutional 
Jurisprudence by which this Country is Governed 


“|| THE CONSTITUTIONAL LAW 
“|| OF THE UNITED STATES 


r By W. W. WILLOUGHBY, Ph. D. 














at Professor of Political Science, Johns Hopkins University; Managing-Editor 
Ww American Political Science Review; Author of “The American Con- 
cy y stitutional System,” “The Sufreme Court of the United States; 


Its Place and Influence in our Constitutional System,” 
“The Nature of the State,” “Rights and Duties 
of American Citizenship,” ete. 


- Jurisprudence of the United States as developed during the 120 years 
a8, since the adoption of the Constitution. The author has not sought to 
duplicate the work of digests by collating various constitutional decisions of 
the Federal Courts, but by a careful and critical study of these decisions, and . 
of the processes of legal reasoning underlying them, has stated the fundamental i 
principles of American public law in so clear, so complete and so systematic hy 
a form that the work will, it is confidently believed, be at once received as the 
standard authority upon the complex system of Constitutional: Jurisprudence by 
which this country is governed. 


Z [’ these two volumes is set forth in philosophical form the Constitutional 1 





Especial attention is devoted to those constitutional provisions and prin- 
ciples, the possible implications of which are not yet certainly determined, and 
ir which must be relied upon to support the legislative and executive action which 








ee may be expected within the near future. 
25 Thus particular care is given to the discussion of such subjects as INTER- 

STATE COMMERCE, TAXATION, EXECUTIVE AND ADMINISTRATIVE Powers AND Duk 
15 Process or Law. Because of this systematic arrangement and its discussion of ‘| 
fundamental principles, the work will be indispensable not only to practicing | 
8 lawyers but to students of the law as well. : if 
} Pror. Wittovcusy is the author of several authoritative treatises upon 
25 political and constitutional subjects, is tne editor of the “American Political 
Science Review,” and head‘of the department of Political Science at the Johns 
50 Hopkins University. 
5 The work contains a full index and analytical table of contents and table 
| of cases, giving references to the Supreme Court Reporter, the Lawyers’ Co-op. 

Edition of the U. S. Reports, as well as the Official Reports of the U. 8. 
1 Supreme Court. 
50 Willoughby on the Constitution is in two large octavo volumes, hand- 1 
) somely bound in canvas. Price, $12.00 net, delivered. 
15 
28 | 
" BAKER-VOORHIS G&G CO. 
so Law Book Publishers ; 

i 

. 45-47 JOHN STREET 4 NEW YORK 
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Public Utilities 


By OSCAR L. POND, LL. B., Ph. D. 


(Columbia) 


A COMPLETE AND EXHAUSTIVE TREATISE ON THE LAW 
RELATING TO PUBLIC UTILITIES 
FOR MUNICIPALITIES 


We) emer 


One Large PUBLIC | 


Price $6.00 
Volume UTILITIES Delivered 
POND 
1000 Pages Buckram 





INCLUDING 


Franchises Municipal Supervision Valuation of Property 
Governmental Control and Regulation Public Service Commissions 
Rate Regulation The Application of the Regulation of Public Utilities 
Commissions to Public Service Corporations Adequate Service 








THE BOBBS-MERRILL COMPANY, Publishers, INDIANAPOLIS 
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